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l. INTRODUCTION
A. COMPLAINT OF THE UNITED STATES

11 On 17 December 2002, the United States requested consultations with the Government of
Canada pursuant to Article 4 of the Understanding on Rules and Procedures Governing the
Settlement of Disputes ("DSU"), Article XXI1:1 of the General Agreement on Tariffs and Trade 1994
("GATT 1994") and Article 8 of the Agreement on Trade-Related Investment Measures ("TRIMs
Agreement"), with regard to matters concerning the export of wheat by the Canadian Wheat Board
and the treatment accorded by Canada to grain imported into Canada.*

12 On 31 January 2003, the United States and Canada held the requested consultations, but failed
to reach amutually satisfactory resolution of the matter.

1.3 On 6 March 2003, the United States requested the establishment of a panel to examine the
matter >

B. ESTABLISHMENT AND COMPOSITION OF THE PANEL

1.4 At its meeting of 31 March 2003, the Dispute Settlement Body established a panel in
accordance with Article 6 of the DSU and pursuant to the request made by te United States in
document WT/DS276/6 (hereinafter referred to as the "March Pandl").

15 At that meeting, the parties to the dispute also agreed that the Panel should have standard
terms of reference. The terms of reference are, therefore, the following:

"To examing, in the light of the relevant provisions of the covered agreements cited
by the United States in document WT/DS276/6, the matter referred to the DSB by the
United States in that document and to make such findings as will assist the DSB in
making the recommendations or in giving the rulings provided for in those
agreements.”

1.6 On 12 May 2003, the Director-General composed the Panel as follows:
Chairperson:  Ms Claudia Orozco

Members: Mr Alan Matthews
Mr Hanspeter Tschani

1.7 On 13 May 2003 the Panel received two preliminary submissions from Canada requesting an
early ruling on issues relating to the Panel's jurisdiction under Article 6.2 of the DSU and the adoption
of special procedures for the protection of strictly confidentia information.

1.8 At the request of Canada, the Panel held a hearing on preliminary issues on 6 June 2003. This
hearing included a specia session with the third parties. On 25 June 2003, the Panel issued a
"Preliminary Ruling on the Panel's Jurisdiction under Article 6.2 of the DSU" finding that the
United States' request for the establishment of a panel of 6 March 2003 (WT/DS276/6) did not meet
the requirements of Article 6.2 of the DSU because it did not adequately specify the Canadian laws
and regulations addressed in the United States' claim under Article XVII of the GATT 1994.

LwT/DS276/1.
2\WT/DS276/6.
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1.9 On 30 June 2003, the United States filed a second panel request (WT/DS276/9) that
incorporated all of the measures and clams included in the United States panel request of
6 March 2003.

110 At its meeting of 11 July 2003, the Dispute Settlement Body established a second panel in
accordance with Article 6 of the DSU and pursuant to the 30 June 2003 request by the United States
(hereinafter referred to as the "July Panel"). The terms of reference for the Panel, as contained in
document WT/DS276/13, are:

"To examine, in the light of the relevant provisions of the covered agreements cited
by the United States in document WT/DS276/9, the matter referred to the DSB by the
United States in that document and to make such findings as will assist the DSB in
making the recommendations or in giving the rulings provided for in those
agreements.”

111 It was agreed at the 11 July 2003 DSB meseting that the panellists that composed the March
Panel would also compose the July Panel, and that the proceedings of the March Panel and July Panel
would be harmonized pursuant to Article 9.3 of the DSU.

112  After seeking and receiving the views of the parties, on 29 July 2003 the Pand notified the
parties that the Panel expected that the parties and third parties would provide combined written
submissions in the harmonized Panel proceedings, and that the Panel would hold a single set of
meetings with respect to each step of these proceedings.

113 Ausrdia, Chile, China, the European Communities, Japan, Mexico and Chinese Taipel
reserved their third-party rights in this dispute for both the March Panel and the July Pandl.

C. PANEL PROCEEDINGS

114  The Panel met with the parties on 6 June 2003 for a hearing on preliminary issues which
included a special session with the third parties; on 89 September 2003 for the first substantive
meeting; and on 21 October 2003 for the second substantive meeting. The Panel met with third
parties on 9 September 2003.

115 On 22 December 2003, the Pand issued its interim reports to the parties. On
16 January 2004, the Panel received comments from the parties. On 10 February 2004, the Panel
issued its final reports to the parties.

1. FACTUAL ASPECTS

21 This dispute concerns the Canadian Wheat Board ("CWB") Export Regime, which the
United States has defined as including the legal framework of the CWB; Canada’s provision to the
CWB of exclusive and special privileges; and the actions of Canada and the CWB with respect to the
CWB's purchases and sales involving wheat exports.’

2.2 This dispute also concerns certain requirements related to Canadas bulk grain handling
system established under Section 57 of the Canada Grain Act ("CGA") and Section 56 of the Canada
Grain Regulations ("the Regulations"); Canadds rail revenue cap established under Section 150 of the
Canada Transportation Act ("CTA"); and, Canadas producer railway car alocation programme
established under Section 87 of the CGA.

3 WT/DS276/9.
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PARTIES REQUESTS FOR FINDINGS AND RECOM MENDATIONS

UNITED STATES

The United States requests the Panel to find that:

(@)

(b)

(€)

the CWB Export Regime is inconsistent with the obligations of Canada under
Article XVII:1 of the GATT 1994,

the Canadian grain segregation requirements (Section 57 of the CGA and Section 56
of the Regulations as it existed a the time that the March and July Panels were
established) are inconsistent with the obligations of Canada under Article 111:4 of the
GATT 1994 and Article 2 of the TRIMs Agreement; and

the rail revenue cap and the producer car programme are inconsistent with the
obligations of Canada under Article 111:4 of the GATT 1994 and Article 2 of the
TRIMs Agreement.

CANADA

Canada asks that the Panel make the following findings:

(@

(b)

(©)

©

(€)

that the CWB, in its purchases or sales involving wheat exports has acted in a manner
consistent with the general principles of non-discriminatory treatment prescribed in
the GATT 1994; and therefore that the Government of Canada is not in violation of
paragraph 1(a) of Article XVII of GATT 1994,

that if the Panel finds that the CWB, in its purchases or sales involving wheat exports
has not acted in a manner consistent with the general principles of non-discriminatory
treatment prescribed in the GATT 1994, that any such discriminatory conduct isin
accordance with commercia considerations; and therefore that the Government of
Canadais not in violation of Article XVI1:1 of GATT 1994,

that the CGA and Regulations are not in violation of Article 111:4 of GATT 1994 and
Article 2 of the TRIMs Agreement;

that the maximum revenue entitlement of the Canada Transportation Act is not in
violation of Articlel11:4 of GATT 1994 and Article 2 of the TRIMs Agreement; and

that Section 87 of the CGA dedling with producer car alocationsis not in violation of
Article 111:4 of GATT 1994 and Article 2 of the TRIMs Agreement

ARGUMENTSOF THE PARTIES

The arguments of the parties are set forth in their written and oral submissions to the Panel,
and in their answers to questions. The parties arguments as presented in their submissions are
summarized in this section. The summaries are based on the executive summaries submitted by the
parties. The parties written answers to questions are set forth in the Annexes to this report (seelist of
annexes, page Viii, supra).
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A. PRELIMINARY WRITTEN SUBMISSION OF CANADA ON THE PANEL'S JURISDICTION UNDER
ARTICLE 6.20F THE DSU

4.2 Detailed below are Canadas arguments in its first preliminary written submission on the
Pandl's jurisdiction under Article 6.2 of the DSU.

4.3 In its Request for the Establishment of a Panel in this dispute ("Request™)*, the United States
has failed to comply with the requirements of Article 6.2 of the DSU.

4.4 The Request does not identify the precise nature and scope of the measures at issue in relation
to the regulation and practices of the CWB and the treatment of imported grain. It aso lacks the
requisite brief summary of the legal basis of the United States complaints sufficient to present the
problem clearly.

4.5 A WTO pand has both the right and the obligation to determine whether the claims raised by
a party fal within its jurisdiction. Where, as in this case, a complaining party has not set out its
clams in accordance with Article 6.2, those claims fal outside the jurisdiction of the Panel. The
Panel may not assume jurisdiction over clams that do not comply with the requirements of
Article 6.2.

1. The Panel hastheright and the obligation to refuse to assume jurisdiction in respect of
claimsthat do not comply with the requirements of the DSU

4.6 A panel has baoth the right and the duty to determine whether the request for the establishment
of a pandl by a complaining party complies with the requirements of the DSU. As found by the
Appellate Body in EC - Bananas I11:

"As a panel reguest is normally not subject to detailed scrutiny by the DSB, it is
incumbent upon a panel to examine the request for the establishment of the panel
very carefully to ensure its compliance with both the letter and the spirit of Article 6.2
of the DSU."

4.7 The Appellate Body has "stressed, on more than one occasion, the fundamental importance of
a panel's terms of reference™® It found in India — Patent Protection for Pharmaceutical and
Agricultural Products, that "[a] panel cannot assume jurisdiction that it does not have".’

* WT/DS276/6.

® Appellate Body Report, European Communities — Regime for the Importation, Sale and Distribution of
Bananas ("EC — BananaslIl "), WT/DS27/AB/R, adopted 25 September 1997, DSR 1997:11, 591, para. 142. This
was re-affirmed by the Appellate Body in Korea - Definitive Safeguard Measure on Imports of Certain Dairy
Products, Appellate Body Report, Korea — Definitive Safeguard Measure on Imports of Certain Dairy Products
("Korea— Dairy"), WT/DS98/AB/R, adopted 12 January 2000, DSR 2000:1, 3, para. 122.; Appellate Body Report,
Thailand — Anti-Dumping Duties on Angles, Shapes and Sections of Iron or Non-Alloy Steel and H-Beams from
Poland (" Thailand — H-Beams™), WT/DS122/AB/R, adopted 5 April 2001, para. 86; Panel Report, United States—
Countervailing Duties on Certain Corrosion-Resistant Carbon Steel Flat Products from Germany ("US— Carbon
See "), WT/DS213/R and Corr.1, adopted 19 December 2002, as modified by the Appellate Body Report,
WT/DS213/AB/R para 8.5; and Panel Report, European Communities — Anti-Dumping Duties on Malleable Cast
Iron Tube or Pipe Fittings from Brazl ("EC — Tube or Pipe Fittings"), WT/DS219/R, adopted 18 August 2003, as
modified by the Appellate Body Report, WT/DS219/AB/R.), para. 7.18.

© Appellate Body Report, India — Patent Protection for Pharmaceutical and Agricultural Chemical
Products7("lndia— Patents (US) "), WT/DS50/AB/R, adopted 16 January 1998, DSR 19981, 9, para. 87).

Id., para. 92.
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4.8 The Request does not satisfy the requirements of Article 6.2. The claims advanced by the
United States fail to meet the letter and the spirit of that Article. Because this deficient Request also
establishes the terms of reference for this Panel, the Panel should refuse to assume jurisdiction in
respect of claims not properly set out in the Request.

2. Therequirementsof Article 6.2 of the DSU
@ The text and context of Article 6.2

49 Requests for the establishment of a panel must comply with the requirements of Article 6.2,
which provides:

"The request for the establishment of a pand ... shall indicate whether consultations
were held, identify the specific measures at issue and provide a brief summary of the
legal basis of the complaint sufficient to present the problem clearly.”

410 TheAppelate Body has stressed the need to adhere to al of the requirements of Article 6.2:

"It is important that a panel request be sufficiently precise for two reasons. firt, it
often forms the basis for the terms of reference of the panel pursuant to Article 7 of
the DSU; and, second, it informs the defending party and the third parties of the legal
basis of the complaint."®

411 InKorea- Dairy, the Appellate Body found:

"When parsed into its constituent parts, Article 6.2 may be seen to impose the
following requirements. The request must: (i) be in writing; (ii) indicate whether
consultations were held; (iii) identify the specific measures at issue; and (iv) provide
a brief summary of the legal basis of the complaint sufficient to present the problem
clearly. In its fourth requirement, Article 6.2 demands only a summary - and it may
be a brief one - of the legal basis of the complaint; but the summary must, in any
event, be one that is "sufficient to present the problem clearly”. It is not enough, in
other words, that "the lega basis of the complaint" is summarily identified; the

identification must "present the problem clearly”."

412  Whether arequest for the establishment of a panel meets the requirements of Article 6.2 must
be decided on a case-by-case basis.!® Asthe Appellate Body further found in Korea— Dairy:

"Identification of the treaty provisions claimed to have been violated by the
respondent is always necessary both for purposes of defining the terms of reference of
a panel and for informing the respondent and the third parties of the claims made by
the complainant; such identification is a minimum prerequisite if the legal basis of the
complaint is to be presented at al. But it may not always be enough ... there may
also be situations in which the circumstances are such that the mere listing of treaty
articles would not satisfy the standard of Article 6.2. This may be the case, for
instance, where the articles listed establish not one single, distinct obligation, but

8 Appellate Body Report, EC - Bananas IIl, para. 142; Appellate Body Report, Korea — Dairy,
para. 122; Appellate Body Report, Thailand — H-Beams, para. 84.

9 Appellate Body Report, Korea — Dairy, para. 120.

10 Appellate Body Report, Korea — Dairy, para. 127; Appellate Body Report, Thailand — H-Beams,
para. 87.
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rather multiple obligations. In such asituation, the listing of articles of an agreement,
in and of itsalf, may fall short of the standard of Article 6.2.""*

(b) Object and purpose of Article 6.2

413 According to the Appellate Body, "a defending party is always entitled to its full measure of
due process in the course of WTO dispute settlement.”** The express requirements of Article 6.2
crystalize the due process rights of a party in respect of the jurisdiction of a panel.

414  The fundamental fairness of the proceedings are undermined where the complaining party
fails to comply with the requirements of Article 6.2, more specifically, the obligation to "provide a
brief summary of the lega basis of the complaint sufficient to present the problem clearly." In
Thailand — H-Beans, the Appellate Body stated:

"Article 6.2 of the DSU calls for sufficient clarity with respect to the legal basis of the
complaint, that is, with respect to the "clams’ that are being asserted by the
complaining party. A defending party is entitled to know what case it has to answer,
and what violations have been alleged so that it can begin preparing its defence.

Likewise, those Members of the WTO who intend to participate as third parties in
panel proceedings must be informed of the lega basis of the complaint. This

H Appellate Body Report, Korea — Dairy, para. 124; Appellate Body Report, Thailand — H-Beams,
para. 87. See also Panel Report, Mexico — Anti-Dumping I nvestigation of High Fructose Corn Syrup (HFCS) from
the United Sates ("Mexico — Corn Syrup"), WT/DS132/R and Corr.l, adopted 24 February 2000,
DSR 2000:111, 1345, para. 7.13.

The Panel inthe EC - Bed Linen case rejected certain claims made by India under Article 6 of the Anti-
Dumping Agreement because India had failed to set forth such claimsin its request for the establishment of the
panel. The panel recalled that in the Korea — Dairy dispute, the Appellate Body had found that there might be
situations where a " mere listing" of treaty Articles would not satisfy the standards of Article 6.2. It then went

on to state that:

the treaty Articles alleged to be violated are not even listed in the request for establishment -
Article 6 of the AD Agreement does [not] appear on the face of the document at all. In this
circumstance, we consider that the legal basis of a complaint with respect to that Article has
not been presented at all. ... In our view, afailure to state a claim in even the most minimal
sense, by listing the treaty Articles alleged to be violated, cannot be cured by reference to
subsequent submissions. ... Thus, the fact that India may have fully elucidated its position
with respect to alleged violations of Article 6 of the AD Agreement in its first written
submission to the Panel avails it nothing as a legal matter. Failure to even mention in the
request for establishment the treaty Article aleged to have been violated in our view
congtitutes failureto stateaclaim at all.

Panel Report, European Communities — Anti-Dumping Duties on Imports of Cotton-Type Bed Linen from
India ("EC — Bed Linen"), WT/DS141/R, adopted 12 March 2001, as modified by the Appellate Body Report,
WT/DS141/AB/R, DSR2001:V1, 2319, paras. 6.13 and 6.15.

12 panel Report, Thailand — Anti-Dumping Duties on Angles, Shapes and Sections of Iron or Non-Alloy
Seel and H-Beams from Poland (" Thailand — H-Beams"), WT/DS122/R, adopted 5 April 2001, as modified by the
Appellate Body Report, WT/DS122/AB/R, para. 7.24. See also the Panel Report, Turkey — Restrictions on
Imports of Textile and Clothing Products (' Turkey — Textiles"), WT/DS34/R, adopted 19 November 1999, as
modified by the Appellate Body Report, WT/DS34/AB/R, DSR1999:V1, 2363, para. 9.3, and more recently the
Appellate Body Report, Mexico — Anti-Dumping Investigation of High Fructose Corn Syrup (HFCS) from the
United States — Recourse to Article 21.5 of the DSU by the United States ("Mexico — Corn Syrup (Article 21.5 —
u9"), WT/DS132/AB/RW, adopted 21 November 2001, para. 36.
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requirement of due process is fundamental to ensuring a fair and orderly conduct of
dispute settlement proceedings."*® [emphasis added]

(c) Deficiency in a panel request may not be "cured"

415 Therequirements of Article 6.2 must be met in the request for establishment of a panel. Any
deficiencies in the panel request may not be "cured" by the submissions of the complainant. The
Appellate Body in EC - Bananas |11 held that:

"We do not agree with the Panel that even if there was some uncertainty whether the
panel request had met the requirements of Article 6.2, the first written submissions of
the Complainants 'cured' that uncertainty because their submissions were sufficiently
detailed to present all the factua and lega issues clearly. Article 6.2 of the DSU
requires that the claims, but not the arguments, must all be specified sufficiently in
the request for the establishment of a panel in order to allow the defending party and
any third parties to know the legal basis of the complaint. If aclaimis not specified
in the request for the establishment of a panel, then a faulty request cannot be
subsequently "cured" by a complaining party's argumentation in its first written
submission to the panel or in any other submission or statement made later in the
panel proceeding."™

416 The Appellate Body has reinforced this point, stating that "a claim must be included in the
request for establishment of a panel in order to come within a panel’'s terms of reference in a given

case."*®

4.17 Itisfor the complaining party in agiven dispute to establish clearly the grounds upon which it
founds its case. This obligation flows directly from Article 6.2. Failure to satisfy the obligation
creates a prgjudice to the interests of the defending party. The sole remedy for breach of the
fundamental safeguards set out in Article 6.2 is for a pand to refuse to assume jurisdiction with
respect to the deficient claims. This remedy is key to ensuring the due process rights of disputing
parties under the DSU.

13 Thailand — H-Beams, Appellate Body Report, para. 88. Similarly, in Brazil - Measures Affecting
Desiccated Coconut, the Appellate Body noted that:

A panel's terms of reference are important for two reasons. First, terms of reference fulfil an
important due process objective - they give the parties and third parties sufficient information
concerning the claims at issue in the dispute in order to allow them an opportunity to respond
to the complainant's case. Second, they establish the jurisdiction of the panel by defining the
precise claims at issue in the dispute. [emphasis added]

Panel Report, Brazil — Measures Affecting Desiccated Coconut (“Brazil — Desiccated Coconut™),
WT/DS22/R, adopted 20March 1997, as upheld by the Appellate Body Report, WT/DS22/AB/R,
DSR 19971, 189, p. 22.

14 Appellate Body Report, EC - Bananas Ill, para. 143. See also Report of the Appellate Body,
European Communities - Customs Classification of Certain Computer Equipment, WT/DS62/AB/R,
WT/DS67/AB/R, WT/DS68/AB/R, adopted 22 June 1998, para. 72, footnote 49; and Panel Report, EC - Bed
Linen, para. 6.15. In addition, the Panel in the Argentina - Footwear dispute noted that: "Clearly, due process
and adequate notice would not be served if a complaining party were free to add new measures or new claims to
its original complaint as reflected in its panel request at a later stage of a panel proceeding.” (Panel Report,
Argentina — Safeguard Measures on Imports of Footwear ("Argentina — Footwear™"), WT/DS121/R, adopted
12Januar%/ 2000, as modified by the Appellate Body Report, WT/DS121/AB/R, DSR 2000:11, 575, para. 8.45.)

> Appellate Body Report, India - Patents (US), para. 89 [emphasis in original]. See also Appellate
Body Report, Brazil - Coconut, p. 22.
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3. Certain claimsin the United States request for the establishment of a Panel fail to meet
therequirementsof Article 6.2

418 The United States makes two broad alegations against the Government of Canada and the
CWB. Thefirst isin respect of paragraphs 1(a) and (b) of Article XVII of GATT 1994. The second
concerns Article 111:4 of GATT 1994 and Article 2 of the TRIMs Agreement Neither alegation
satisfies the express requirements of Article 6.2 of the DSU. Both fail to identify the specific
measures in issue and to identify clearly (or at al) the lega basis for the complaint.

419 The specific inconsistencies of each claim with the requirements of Article 6.2 are set out
below.

@ Claim under Article XVII of GATT 1994
420 The United States alleges that:

"The Government of Canada has established the [CWB] and has granted to this
enterprise exclusive and specid privileges ... The laws, regulations and actions of the
Government of Canada and the CWB appear to be inconsistent with the obligations of
the Government of Canada under Article XVII of the GATT 1994. In particular, the
laws, regulations and actions of the Government of Canada and the CWB related to
exports of wheat appear to be:

- inconsistent with paragraph 1(a) of Article XVII of the
GATT 1994, pursuant to which the Government of Canada
has undertaken that the CWB, in its purchases or saes
involving wheat exports, shall act in a manner consistent
with the general principles of non-discriminatory treatment
prescribed in the GATT 1994; and

- inconsistent with paragraph 1(b) of Article XVII of the
GATT 1994, pursuant to which the Government of Canada
has undertaken that the CWB shall make such purchases or
sadles solely in accordance with commercial considerations
and shall afford the enterprises of other WTO Members
adequate opportunity, in accordance with customary business
practice, to compete for such purchases.”

421 As pat of its clam, the United States also alleges that "the apparent inconsistency with
Canada's obligations under Article XVII of the GATT 1994 includes the failure of the Government of
Canada to ensure that the CWB makes such purchases or sales in accordance with the requirements
st forth in paragraphs 1(a) and 1(b) of Article XVI1."

422  The foundation for the United States claim is in various "laws, regulations and actions' that
are nowhere described. Any number of laws, regulations and actions may be related to the export of
wheat but have no relevance to the instant claim.™® Even assuming a finite universe of potentially

16 On thisissue, it is useful to consider the thoughts of the panel in Japan - Film:

In considering whether these ... measures were adequately identified in the panel request, we
note that in contrast to the Premiums Law, which has a relatively narrow focus (i.e.,
premiums), the Antimonopoly Law has a very broad scope and deals with a broad range of
issues. As such, we would have some hesitation in saying that a reference to the
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relevant "laws and regulations,” the United States must identify the laws, regulations and actions that
it alleges violate the WTO Agreement. Aswas the case in Japan — Film the complaining party must
identify both the law and how it applies. Without greater detail, the case to meet is Smply too vast.
There are at least three ways in which this claim violates the requirements of Article 6.2.

423  First, the United States has aleged that various "actions' by Canada and the CWB violate
Canada's Article XVII obligations. The term "action" implies some specific conduct or instance, but
the United States identifies neither conduct nor a specific instance to support claims of inconsistency
with Article XVII abligations.

424  Second, the United States refers to violation by Canada of Article XVI1I:1(b) as a result of
these undefined "laws, regulations and actions'. However, Article XVII:1(b) contains two
obligations. The first obligation relates to the operations of STES generally; the other imposes an
obligation on a Member to afford to the enterprises of other WTO Members the opportunity to
compete for the business of STEs. The Request does not make it clear which laws, regulations or
actions result in the violation of which obligation.

425  Third, the United States fails to identify the nature of its claim in respect of Article XV 11:1(b).
Article XVII does not contain an express definition for either of the terms "commercia
considerations' or "customary business practice”, in paragraph 1(b) of Article XVII. Asthe Appellate
Body set out in Korea — Dairy, a complaining party is required, at a minimum, to set out a brief
summary of the legal case sufficient to describe the problem clearly.’” Nothing in the United States
claim establishes the lega basis of alegations by the United States that the CWB does not follow
customary business practice or does not take into account commercial considerations in its conduct, or
that Canada is in violation of its Article XVII obligations because it has failed to "ensure” such
conduct. Such practice and considerations are to be viewed through the prism of the offending "laws,
regulations and actions', which are not cited in the United States request. That is, there is no context
within which to evaluate the United States claim under Article XVI11:1(b).

426  For these reasons, the United States claim under Article XV1I fails to satisfy the requirements
of Article 6.2 and so the Panel should refuse to assume jurisdiction over this claim.

(b) Claim under Article I11:4 of GATT 1994

427  The United States claim under Article I11:4 begins. "[w]ith regard to the treatment of grain
that is imported into Canada, Canadian measures discriminate against imported grain, including grain
that is the product of the United States." The claim proceeds to alege a violation of Article 111:4 in
respect of rail car allocation.

428 Asthe Appelate Body found in Korea — Dairy, a complainant's identification of the lega
basis for the complaint is necessary but not sufficient: that identification must present the problem
clearly. The United States alleges that, in alocating railcars used for transport of grain, Canada
provides a preference for domestic grain over imported grain. However, this element of the
United States claim fails to give any indication of the specific measures with which it takes issue. It

Antimonopoly Law alone would be sufficient to bring all measures taken by Japan under that
Law within the scope of the panel request.

Ultimately, it was not necessary for the Japan - Filmpanel to decide thisissue. (Panel Report, Japan —

Measures Affecting Consumer Photographic Film and Paper ("Japan — Film"), WT/DS44/R, adopted
22 April 1998, DSR 1998:1V, 1179, para. 10.16.)
17 Appellate Body Report, Korea — Dairy, para. 120.
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is not possible for Canada to prepare a defence against this claim without being alerted in some detail
to the provisions that are aleged to violate Article 111:4.

429 ltisinsufficient under Article 6.2 of the DSU to raise generaly the issue of rail car alocation
without providing details as to the measure at issue. The obligation of the United States is to identify
the measures that allegedly accord United States grain less-favourable treatment through such
allocation. It hasfailed to do so. Because the United States claim in respect of car alocation failsto
satisfy the requirements of Article 6.2, the Panel should refuse to assume jurisdiction over this claim.

(c) Claim under Article 2 of the TRIMs Agreement

430 The clams of the United States against Canada in respect of Article 2 of the TRIMs
Agreement are based upon the alegations it makes concerning its claims under Article 111:4. The
United States alleges violations of Article 2 in respect of rail transportation, rail car alocation and
grain segregation under the Canada Grain Act and associated regulations.

431 Inadleging aviolation of the TRIMs Agreement, the United States appears to rely solely on the
relationship between Article 2 and Article 111:4. The United States fails, however, to provide any
indication as to the nature of the investment measure that it aleges is inconsistent with Canada's
obligations under the TRIMs Agreement. The United States' allegation does not refer, for example, to
any measures of the type identified in the illustrative list under Article 2(2). As noted above,
Article 6.2 requires complainants to identify the measure at issue. The prejudice to Canada is
abundantly clear; Canada can but speculate as to the unstated measures and legal basis for the
allegation of breach of Article 2 of the TRIMs Agreement. Because the United States claim against
Canada for breach of obligations under the TRIMs Agreement fails to satisfy the requirements of
Article 6.2, the Pandl should refuse to assume jurisdiction over this claim.

d Efforts at clarification

432 A deficient request may not be cured through subsequent submissions. Canada nonetheless
made a good-faith effort to clarify the grounds for the Request. On 7 April 2003, Canada wrote to the
United States seeking the following clarifications:"®

"The United States' request, dated 6 March 2003, does not meet the regquirements of
Article 6(2). Specificaly, it does not ‘'identify the specific measures at issue, as it
refers generally to 'the laws, regulations and actions of the Government of Canada

18 Previous cases suggest that the defending party may seek clarifications fromthe complaining party
about the claims that have been made. Asthe Appellate Body stated in Thailand — H-Beams:

In view of the importance of the request for the establishment of a panel, we encourage
complaining parties to be precise in identifying the legal basis of the complaint. We also note
that nothing in the DSU prevents a defending party from requesting further clarification on the
claims raised in a panel request from the complaining party, even before the filing of the first
written submission. In this regard, we point to Article 3.10 of the DSU that enjoins Members
of the WTO, if adispute arises, to engage in dispute settlement procedures “in good faith in an
effort to resolve the dispute”. As we have previously stated, the “procedural rules of WTO
dispute settlement are designed to promote, not the development of litigation techniques, but
simply thefair, prompt and effective resolution of trade disputes.”

This point was also emphasized in the Panel Report, United States — Safeguard Measures on Imports of
Fresh, Chilled or Frozen Lamb Meat from New Zealand and Australia ("US — Lamb"), WT/DS177/R,
WT/DS178/R, adopted 16 May 2001, as modified by the Appellate Body Report, WT/DS177/AB/R,
WT/DS178/AB/R at paras. 5.44-5.45.
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and the CWB related to exports of wheat' and 'measures concerning rail
transportation’. Aswell, the United States request makes certain allegations but does
not set out the legal basis of its complaints.

We ask the United States to promptly identify the specific measures at issue and
provide a brief summary of the legal basis for its complaint.”

433  Canadareceived no reply from the United States. Canada thus has no information that would
clarify the grounds upon which the United States founds its claims.

4. Request for preliminary rulings

434 The United States has denied Canada the due process protections afforded by Article 6.2.
Certain claims in the Request fall to satisfy the express requirements of Article 6.2. The lega
prejudice to Canada is obvious, Canada is invited to engage in conjecture and speculation as to the
case it must meet. Article 6.2 ensures against this fundamental departure from due process; it requires
more of complaining parties than mere allegations founded in generalities. And it establishes the
basis for this Panel's authority to reect those elements of the Request that do not meet the
requirements of Article 6.2.

435 Canada respectfully requests that the Panel find that the Request does not meet the
requirements of Article 6.2 and that, as a result, the Panel should not assume jurisdiction in respect of
the following:

the clam under Article XVII of the GATT 1994;

the claim under Article I11:4 of the GATT 1994 concerning rail car alocation; and
the claim under Article 2 of the TRIMs Agreement concerning rail car allocation
and grain segregation.

436  Canadamakes this submission at the earliest juncture in the Panel process to permit the Panel
to make a decision on this fundamental procedural question before the Parties first substantive
submissions are due. If the Panel deems it necessary, Canada would be willing to meet with the Panel
and the United States to discuss Canada's procedural objections.

B. PRELIMINARY WRITTEN SUBMISSION OF CANADA ON PROCEDURES FOR THE PROTECTION OF
STRICTLY CONFIDENTIAL INFORMATION

437 Set out hereunder are Canadas arguments in its first preliminary written submission on
procedures for the protection of gtrictly confidential information.

438 Canada seeks a preliminary ruling by the Panel establishing a procedure for the protection of
proprietary or commercially senstive information (referred to in this submission as "drictly
confidential information” or "SCI") that may be submitted to the Panel in the course of these
proceedings.

4.39 In a separate submission, Canada requests that the Panel issue a preliminary ruling that
certain alegations contained in the Request for the Establishment of a Panel (the "Request"),
submitted by the United States on 6 March 2003, do not meet the requirements of Article 6.2 of the
DSU. In that submission Canada asks the Pandl to find that these allegations are not within the scope
of the Panel's jurisdiction.

440 Because of the deficiencies of the Request, it is difficult for Canada to specifically identify
the types of SCI it will need to submit. However, if the Panel finds that any of the allegations in the
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Request fall within the Panel's jurisdiction, and if the United States meets its prima facie burden with
respect to these allegations, Canada may well be required, in its defence, to submit evidence to the
Panel that contains SCI. For example, the United States makes certain alegations with respect to
whether the CWB makes purchases and sales solely in accordance with commercial considerations.
To the extent that these alegations are clarif ied and substantiated, Canada may well have to adduce
evidence on the commercia practices of the CWB, including its sales and pricing policies as well as
on specific commercial transactions. Such evidence will necessarily contain SCI.

441 In this respect, Canada notes that although the CWB has been notified as a state trading
enterprise, it is not under the control or influence of the Government of Canada. Nor is Canada in
possession of information regarding the CWB's commercial negotiations and contracts with suppliers,
service providers or customers on the prices, terms and other conditions of wheat sales. Canada will
be able to obtain, assess and provide such SCI to the Panel, only where it can give the CWB and its
customers adequate assurance of confidentiality of their commercialy sensitive information. For this
reason, we ask the Panel to put in place procedures, to govern handling of that information and the
access thereto in the course of these proceedings.

1. Analyss

442  Effective dispute settlement pursuant to the DSU is premised on an objective assessment by a
dispute settlement panel of the matters in dispute, including an objective assessment of the facts of the
case. The receipt and provision of factua information is a central feature of the process. Members
must be able to disclose and receive the evidence necessary to defend or challenge the measure at
issue. In order to do so, assurances that the confidentiality of the information will be maintained are
critical.

443 The current DSU rules acknowledge the need to provide protection for confidential
information in the context of dispute settlement. Article 18.2 of the DSU provides, inter alia, that
"Members shal treat as confidential information submitted by another Member to the panedl or the
Appellate Body which that Member has designated as confidentia.” Similar provisions are found in
the paned Working Procedures (Appendix 3, paragraph 3) and the Rules of Conduct for the
Understanding on Rules and Procedures Governing the Settlement of Disputes (Article VII:1).
However, these provisions offer insufficient procedural protection for SCI.

444  This is not a theoretica problem. In United States — Definitive Safeguard Measures on
Imports of Wheat Gluten from the European Communities™, the Appellate Body noted its "strong
agreement with the Panel that a 'serious systemic issu€' is raised by the question of the procedures
which should govern the protection of information requested by a panel under Article 13.1 of the DSU
and which is alleged by a Member to be confidential."*® The absence of clear and effective rules to
protect SCI can be detrimental to a Member's ability to advance or defend a challenge and thereby to
the effectiveness of the dispute settlement system.

445 In addressing the issue of SCI, the Panel must balance two competing interests, both deeply
rooted in fairness and due process, neither in itself having a claim to better protection than the other:
First, additional procedural safeguards are necessary to provide private business interests with
adequate protection for their proprietary business information when a disputing party deems it
necessary to present such evidence in support of its case; second reasonable access to such
information, when introduced into evidence, must be provided to the Panel and the other disputing

19 Appellate Body Report, United Sates — Definitive Safeguard Measures on Imports of Wheat Gluten
from the European Communities ("US — Wheat Gluten"), WT/DS166/AB/R, adopted 19 January 2001,
DSR200L:11, 717.

20 United States' — Wheat Gluten at para. 170.
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parties. Previous panels have recognized the need to balance these interests and have adopted special
procedures for handling SCI.**

446 In this light, Canada proposes a procedure governing SCI, set out as an Annex to this
submission. Canada submits that this procedure achieves a reasonable baance between the
competing interests identified above.

2. Request for apreliminary ruling

447 Canada requests that the Panel adopt the procedures proposed as part of its working
procedures, pursuant to Article 12.1 of the DSU. Canada further requests that the Panel make this
decision prior to the deadline for the first written submission of the United States.

448  Canada makes this submission at the earliest juncture possible in the Panel process to provide
the United States with sufficient notice of this request and to permit the Panel to make a decison on
this procedura issue before the Parties' first substantive submissions are due. |If the Panel deems it
necessary, Canada would be willing to meet with the Panel and the United States to discuss this
proposd at greater length.

C. PRELIMINARY WRITTEN SUBMISSION OF THE UNITED STATES ON THE PANEL'S JURISDICTION
UNDER ARTICLE 6.20F THE DU

449 The United States arguments in its first preliminary written submission on the Panel's
jurisdiction under Article 6.2 of the DSU are described below.

450 Canada provides no legitimate basis for its request for a preliminary ruling that certain claims
set forth in the United States panel request fail to meet the requirements of Article 6.2 of the DSU.
To the contrary, as required by Article 6.2, each of the United States claims properly "identif[ies] the
specific measures at issue and provide[s] abrief summary of the legal basis of the complaint sufficient
to present the problem clearly."

451 Rather than relying on the text of Article 6.2 of the DSU and Appellate Body analyses of that
provision, Canada instead asks this Panel to find that the United States panel request must go beyond
the requirements of Article 6.2 to summarize the lega arguments to be presented in the first
United States submission. The Appellate Body in EC — Bananas |11* has aready rejected the
suggestion that a complaining party must summarize its legal arguments in the panel request, and this
Panel should do so aswell.

1. Statement of facts

452 The United States presented its consultation request to Canada in this dispute on
17 December 2002.* Canada agreed to hold consultations, and indicated no concerns with the
specificity of the matters raised in the United States request.

2L For example, see Panel Report, Brazil — Export Financing Programme for Aircraft ("Brazl —
Aircraft "), WT/DS46/R, adopted 20 August 1999, as modified by the Appellate Body Report, WT/DS46/AB/R,
DSR 1999:111, 1221; Article 22.6 Arbitration Decision, European Communities — Regime for the Importation,
Sale and Distribution of Bananas (WT/DS27/ABR); Panel Report, United States — Definitive Safeguard
Measures on Imports of Wheat Gluten from the European Communities ("US— Wheat Gluten™), WT/DS166/R,
adopted 19 January 2001, as modified by the Appellate Body Report, WT/DS166/AB/R, DSR 2001:111, 779.

22 pppellate Body Report, EC - Bananasl 1.

2 WT/DS276/1.
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453 The United States and Canada agreed to hold consultations on 31 January 2003, in Ottawa,
Canada. In advance of the consultations, the United States sent to Canada a list of 49 detailed
guestions concerning the Canadian measures at issue in this dispute.

454  With regard to the United States clam under Article XVII of the GATT 1994, the
United States' questions first asked for copies of Canadian laws and regulations that establish and
govern the conduct of the CWB. The questions then presented inquires regarding the specia
privileges provided by the Government of Canada to the CWB that divorce the CWB from market
considerations. For example, the questions addressed the Government of Canadals guarantees of the
financial operations of the CWB; the Canadian law requiring that al Western Canadian farmers
producing wheat for human consumption must sell their wheat to the CWB; and the payment system
adopted by the Government of Canada and the CWB, which requires Canadian farmers to accept
initial payments from the CWB at prices well below market value. The questions aso probed the
procedures and policies of the CWB with regard to setting the terms of sale for wheat exports, and
inquired into whether the Government of Canada exercised any oversight of CWB sales practices.

455  With regard to the United States claims under GATT Article 11l and Article 2 of the TRIMs
Agreement regarding the treatment of imported grain, the United States' questions requested copies of
laws or regulations of the Government of Canada that relate: (i) to the segregation of Canadian
grown grain and imported grain; and (ii) to the rail transportation of western Canadian grain,
including rail rates and the alocation of rail cars. The questions then presented 24 separate inquiries
into the apparent differences between the treatment that Canada accords to domestic grain and that
Canada accords to imported grain.

456 As scheduled, the consultations were held in Ottawa on 31 January 2003. During the
consultations, the Canadian delegation never expressed any concern that the consultation request was
insufficiently clear, and never asked the United States delegation to clarify any aspect of the
United States' consultation request.

457 [ P
458 [ ]
459 [ ]

460  With respect to therail car alocation claim — which Canada now claims it finds insufficiently
precise — the United States delegation read a statement from a Canadian government website,
indicating differential trestment for Western Canadian and imported wheat, and asked the Canadian
delegation for elaboration. The Canadian delegation stated that it had no knowledge of Canadian
rules on this issue, and provided no information.

461 At the conclusion of the consultations, the Canadian delegation agreed to provide in writing
and at a subsequent time answers to a small fraction of the questions that it declined to answer during
the consultations.

462  Since the consultations failed to resolve the matter in dispute, the United States submitted its
first panel request on 6 March 2003.

463 On 12 March 2003, nearly six weeks after the consultations, and after the United States
6 March panel request, the Government of Canada finally provided responses to the few questions it

24 For reasons explained in Section V.B, the content of this and the two subsequent paragraphs was
redacted from the March Panel's final report.
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had agreed to answer in writing. These answers, however, were limited. On the issue of railcar
alocation, for example, the response notes that the Canadian Grain Commission issues an annual
order that sets out the allocation of railcars, but the response does not provide an explanation or copy
of the order, nor does the response indicate where the order might be found.

464 The Dispute Settlement Body considered the first United States panel request at its meeting
held on 18 March 2003. The Canadian delegation, although not agreeing to the establishment of a
pandl, expressed no difficulties in understanding the issues covered in the United States panel request,
and did not ask for any clarifications.

4,65 The United States proceeded to make its second panel request at the DSB meeting held on
31 March 2003. Canada expressed regret that the United States was seeking to establish a panel, but
again indicated no problems in understanding any of the issues raised in the United States' request.

2. The Requirementsof Article 6.2 of the DSU

466 Article 6.2 of the DSU requires, in relevant part, that a request for the establishment of a
panel:

"identify the specific measures at issue and provide a brief summary of the lega basis
of the complaint sufficient to present the problem clearly.”

4,67 The Canadian request for a preiminary ruling quotes at length from two Appellate Body
reports that examine this provision: Korea — Dairy” and EC — Bananas |11. Canadals discussion of
these reports, however, is fundamentally misleading: Canada has omitted the two principles in those
reports that are most pertinent to Canada's arguments regarding the sufficiency of the United States
panel request. Canada also fails to consider the emphasis of the US - FSC Appellate Body report on
the need to raise procedural objections at the earliest opportunity. *°

468 First, Canada has omitted mention of the key distinction between the claims — which must be
included in the panel request — and the arguments in support of those claims — which need not be
included. Asthe Appellate Body explained in EC — Bananasl|I|:

"In our view, there is a significant difference between the claims identified in the
request for the establishment of a panel, which establish the pand's terms of reference
under Article 7 of the DSU, and the arguments supporting those claims, which are set
out and progressively clarified in the first written submissions, the rebutta
submissions and the first and second panel meetings with the parties."*’

469  Furthermore, the Appellate Body in EC — Bananas |11 made clear that a panel request may
adequately state aclaim if the request smply cites the pertinent provision of the WTO agreement:

"We accept the Pandl's view that it was sufficient for the Complaining Parties to list
the provisions of the specific agreements aleged to have been violated without
setting out detailed arguments as to which specific aspects of the measures at issue
relate to which specific provisions of those agreements."?®

2 Appellate Body Report, Korea — Dairy.
26 Appellate Body Report, United States — Tax Treatment for "Foreign Sales Corporations’ ("US—
FSC"), WT/DS108/AB/R, adopted 20 March 2000, DSR 2000:111, 1619, para. 165.
i; Appellate Body Report, EC - Bananas 11, para. 141.
Id.



WT/DS276/R
Page 16

470 InKorea— Dairy— the second report relied upon by Canada — the Appellate Body confirmed
this construction. In Korea — Dairy, the problem with the panel request was that it cited too broadly
to the Agreement on Safeguards and Article XIX of the GATT 1994, so that it was difficult to
determine which obligations in those provisions were at issue”® The United States panel request, in
contrast, cites to specific provisions of the WTO agreement at issue, and cannot be said to suffer a
similar defect.

4,71  The second principle in the Appellate Body reports that Canada fails to note is that even if a
panel request is insufficiently detailed "to present the problem clearly," the panel is not automatically
deprived of jurisdiction over the matter. Rather, the panel must examine, based on the "particular
circumstances of the case,” whether the defect has prejudiced the ability of the responding party to
defend itself. The Appellate Body explained in Korea— Dairy:

"In assessing whether the European Communities request met the requirements of
Article 6.2 of the DSU, we consider that, in view of the particular circumstances of
this case and in line with the letter and spirit of Article 6.2, the European
Communities' request should have been more detailed. However, Korea failed to
demonstrate to us that the mere listing of the articles asserted to have been violated
has prejudiced its ability to defend itself in the course of the Pand proceedings.

Korea did assert that it had sustained prejudice, but offered no supporting particulars
in its appellant's submission nor at the oral hearing. We, therefore, deny Koreas
appeal relating to the consistency of the European Communities request for the
establishment of a panel with Article 6.2 of the DSU."*°

472  Accordingly, the continual emphasis on the "jurisdictional” nature of its Article 6.2 argument
in Canada's request for preliminary ruling is mideading. To be sure, if the United States were to
present a claim in its first submission based on the Agreement on Textiles and Clothing, for example,
that claim would not be within the jurisdiction of the Panel. However, in evaluating claims regarding
whether a panel request "presents the problem clearly,” the Panel must consider the particular

circumstances of the case, including whether the defending party has been prejudiced.

473  Finally, Canada fails to recognize that procedura objections must be raised at the earliest
possible opportunity, and not for the first time in aletter sent after the establishment of the pand. In
the US — FSC dispute, the United States requested a preliminary ruling that a claim be dismissed
because of an inadequacy in the consultation request. The panel rejected that request, and the
Appellate Body upheld that rejection, stating:

"It seems to us that, by engaging in consultations on three separate occasions, and not
even raising objections in the DSB meetings at which the request for establishment of

29 The Appellate Body explained:

In the present case, we note that the European Communities' request for a panel, after
identifying the Korean safeguard measure at issue, listed Articles 2, 4, 5 and 12 of the
Agreement on Safeguards and Article XI1X of the GATT 1994. Article XIX of the GATT
1994 has three sections and a total of five paragraphs, each of which has at least one distinct
obligation. Articles 2, 4, 5 and 12 of the Agreement on Safeguards also have multiple
paragraphs, most of which have at least one distinct obligation. The Agreement on
Safeguards in fact addresses a complex multi-phased process from the initiation of an
investigation, through evaluation of a number of factors, determination of serious injury and
causation thereof, to the adoption of a definitive safeguard measure. Every phase must meet
with certain legal requirements and comply with the legal standards set out in that Agreement.
Appellate Body Report, Korea — Dairy, para. 129.

301d., para. 131.
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a panel was on the agenda, the United States acted as if it had accepted the
establishment of the panel in this dispute, as well as the consultations preceding such
establishment. In the circumstances, the United States cannot now, in our view,
assert that the European Communities claims ... should have been dismissed."**

474  Likewise, at no time prior to the establishment of this Panel did Canada so much as intimate
that it considered the panel request in any way deficient, waiting until after the Panel was established
to offer its objection. In upholding the Panel's rejection of the United States request for a preliminary
ruling in US — FSC under very similar circumstances, the Appellate Body stated: "The procedura
rules of the WTO dispute settlement system are designed to promote, not the development of
litigation techniques, but simply the fair, prompt and effective resolution of trade disputes."** This
Panel should reject Canada's effort to avoid the fair, prompt and effective resolution of this dispute
through its groundless — and untimely — objections to the United States panel request. Canada's resort
to litigation techniques must not stand in the way of consideration of the substantive issues in this
dispute.

3. The Canadian arguments

475 Canadas arguments regarding the sufficiency of the United States panel request are entirely
without merit. Each claim in the United States request both: (1) identifies the specific measures at
issue; and (2) provides a brief summary of the legal basis of the complaint sufficient to present the
problem clearly. The Canadian arguments fail to distinguish between these two elements of
Article 6.2. The responses below will address the Canadian arguments within the context of the
apparently relevant Article 6.2 requirement.

@ GATT Article XVII clam

476  The first Canadian argument regarding the GATT Article XVII clam seems to be based on
the Article 6.2 requirement to identify the specific measures at issue. In particular, Canada argues
that:

"The foundation for the United States claim is in various "laws, regulations and
actions' that are nowhere described.”

4777  This argument is plainly fase. Any person reading this phrase would take note of the
immediately preceding paragraph in the United States' panel request which identifies the specific
measures at issue:

"The Government of Canada has established the Canadian Wheat Board ("CWB"),
and has granted to this enterprise exclusive and specia privileges. These exclusive
and specia privileges include the exclusive right to purchase western Canadian wheat
for export and domestic human consumption a a price determined by the
Government of Canada and the CWB; the exclusive right to sell western Canadian
whesat for export and domestic human consumption; and government guarantees of
the CWB's financia operations, including the CWB's borrowing, the CWB's credit
sades to foreign buyers, and the CWB's initial payments to farmers.”

31 Appellate Body Report, US - FSC, para. 165.
321d., para. 166.
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4,78 Moreover, the pane request goes on to clarify that the measures at issue include "the failure
of the Government of Canada to ensure that the CWB makes such purchases or sales in accordance
with the requirements set forth in paragraphs 1(a) and 1(b) of Article XV11."*

479  The Canadian request for a preliminary ruling supports its argument with a statement that is
meritless. In particular, Canada argues that, "Any number of laws, regulations and actions may be
related to the export of wheat but have no relevance to the instant claim." In the context of the panel
request, however, any reader would fairly realize that the laws, regulations, and actions referenced
here are those concerning wheat sales practices of the State-trading enterprise, CWB. Moreover,
Canada knows precisely what is at issue in this dispute: from the consultation request, from the
detailed questions that the United States presented in advance of the consultations, from the
discussions at the consultations, and from the United States' panel request.®*

480 Canada next expresses concern that the panel request does not specify which of the two
obligations in Article XVII(1)(b) are covered in the panel request®® But the pand request is
completely clear on this point: the request cites both obligations because the United States submits
that the Canadian measures are inconsistent with both of these obligations.

481 Finally, Canada argues that the United States "must set out a brief summary of its legal case"
under Article XVII(1)(b). Although Canada cites to Korea — Dairy, the requirement suggested by
Canada differs substantially from the findings of the Appellate Body in Korea — Dairy and from the
language of Article 6.2 of the DSU. What the DSU requiresis instead "a brief summary of the legal
basis of the complaint sufficient to present the problem clearly” (emphasis added). Asillustrated in
both Korea — Dairy and EC — Bananas |1, a panel request may even satisfy this requirement simply
by listing the provisions of the WTO agreements with respect to which the measures at issue are
alegedly inconsistent. And in fact, the United States' Article XVII clam in the panel request goes
well beyond asimple listing of the pertinent provisions of the WTO agreement.

482  Furthermore, Canada cites no case in which a panel request was required to go beyond a
specific listing of the provisions at issue and was required instead to present a summary of the legal
argument. To the contrary, as noted above, the Appellate Body in EC — Bananas |11 explicitly noted
that Article 6.2 does not require a pand request to include a summary of the complaining party's lega
arguments:

"We accept the Pandl's view that it was sufficient for the Complaining Parties to list
the provisons of the specific agreements alleged to have been violated without
setting out detailed arguments as to which specific aspects of the measures at issue
relate to which specific provisions of those agreements. In our view, there is a
significant difference between the claims identified in the request for the
establishment of a panel, which establish the panel's terms of reference under

33 The Canadian request for preliminary ruling also complains that the panel request does not define the
word “action.” The request uses “actions,” in addition to “laws and regulations,” because the provisions of
GATT Article XVI1I(1) quoted in the request impose obligations with regard to purchases and sales involving
wheat exports. Theterms*“laws and regulations” were not sufficient to cover this aspect of conduct addressed in
the panel request and covered by Article XVII.

34 Canada also argues that “As was the case in Japan-Film, the complaining party must identify both
the law and how it applies.” What Canada means by this statement is unclear, and the proposition is not
supported by the Japan Film panel report. In any event, Canada's contention is inconsistent with the plain text
of Article 6.2 of the DSU, which provides that the panel request must simply "identify the specific measure at
issue."

35 The first obligation in Article XVII(1)(b) requires State-trading enterprises to make purchases and
sales in accordance with commercial considerations. The second obligation requires State-trading enterprises to
afford enterprises of other WTO Members an adequate opportunity to compete.
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Article 7 of the DSU, and the arguments supporting those claims, which are set out
and progressively clarified in the first written submissions, the rebuttal submissions
and the first and second panel meetings with the parties."*

483 In short, Canada is asking that the panel reject the United States Article XVII clam solely
because, in Canada's view, the United States panel request fails to meet a non-existent requirement to
summarize the legal arguments. This requirement is not contained in the text of Article 6.2, as the
Appellate Body correctly concluded. Accordingly, Canada's request must be denied.

(b) Claim regarding rail car alocation

484 Canada argues that the rail car alocation clam in the United States panel request is
inadequate to meet the requirements of DSU Article 6.2, apparently because of an alleged failure to
"identify the specific measures at issue.” This argument is without merit. Moreover, in light of
Canada's conduct with regard to the consultations addressed to this issue®’, Canadas argument is
disingenuous.

485 Asexplained above, during the consultations, the United States delegation read a statement
from the website of the Canadian Grain Commission ("CGC"), indicating that Canada had adopted a
measure providing differential treatment for Western Canadian and imported wheat, and asked the
Canadian delegation for elaboration. The Canadian delegation stated that it had no knowledge of any
Canadian rules on this issue, and provided no information. Without confirmation of the proper
appellation or legal status of this rule, the United States' panel request reasonably addressed this issue
by noting that "in allocating railcars used for the transport of grain, Canada provides a preference for
domedtic grain over imported grain.”

4.86 Six weeks after the consultations, and after the United States had filed its panel request,
Canada finally confirmed that it indeed does establish rules governing the allocation of rail cars used
in the transport of grain. Canada wrote:

"The only allocation powers the CGC is exercising pertain to Section 87 of the CGA
and Section 68 of the regulations to CGA which give it the power to administer the
alocation of producer cars.

On a crop year basis, the CGC issues to the industry at large an order that sets out
how the CGC will allocate producer cars for the various grains and destinations for
the coming crop year."*®

487  Whether or not the CGC rules do indeed discriminate against imported grain is an issue to be
decided on the meritsin the normal course of this dispute. But, in light of these circumstances, there
can be no legitimate confusion over the rail car allocation measures at issue. In fact, Canada must
certainly be aware of the content of CGC grain car alocation orders, and its contention — that "it is not
possible for Canada to prepare a defence against this claim without being alerted in some detail to the
provisions that are aleged to violate Article 111:4" — is Ssmply not credible.

36 Appellate Body Report, EC - Bananas| |1, para. 141.
37 Indeed, as noted above, the United Sates finds it difficult to reconcile Canada's conduct of these
negotiations with its obligations under Article 4.3 of the DSU.

38 As noted above, Canada still declined to provide an actual copy of these allocation rules, and
declined even to explain whether the rulesin whole or in part are publicly available.
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(c) Claims under Article 2 of the TRIMs Agreement

488 Canada argues that the United States panel request fails to identify the "specific measures at
issue” with regard to the aleged violation of Article 2 of the TRIMs Agreement This argument is
baseless. The GATT Article I11:4 claims and the TRIMs claims in the panel request identify exactly
the same specific measures at issue, and — with the exception of the rail car alocation rules discussed
above - Canada has not made, and cannot make, an argument that the measures were not specifically
identified.

489 The Canadian argument is thus not actually about the "specific measures at issue." Rather,
Canada is essentialy arguing that the pandl request must lay out the legal arguments why the
specifically identified measures are within the scope of the TRIMs Agreement. But, as noted above,
there is no such requirement in Article 6.2 of the DSU, nor has the Appellate Body concluded
otherwise. Canadais not entitled to have the United States TRIMs Agreement claims rejected smply
because Canacha would prefer to review the United States' legal arguments in advance of receiving the
first United States' submission.

4, Conclusion

4.90 For the reasons stated above, Canada's arguments in support of its request for a preliminary
ruling under Article 6.2 are without merit. Accordingly, the Panel should reject that request.

D. UNITED STATES RESPONSE ON THE ISSUE OF PROCEDURES FOR THE PROTECTION OF
STRICTLY CONFIDENTIAL INFORMATION

491  Set out below is the United States response to Canada’s preliminary submission on the issue
of procedures for the protection of strictly confidential information.

492 The United States remains surprised that this is the subject of a request for a preliminary
ruling. Thereis no disagreement between the parties as to the adoption of specia procedures, and this
isin any event a matter of the Panel's organization. Accordingly, there is nothing on which to "rule.”
Rather, the Panel simply needs to exercise its authority under Article 12 of the DSU to adopt
additional procedures in consultation with the parties. The United States continues to stand ready for
such consultations and to assist the Panel in this matter.

493 Canada has stated in paragraph 3 of its request that such procedures should be established
because Canada may need to submit Business Confidentia Information ("BCI") during the course of
these panel proceedings. As noted above, to the extent that Canada will be submitting such
information, the United States does not object to the Panel establishing procedures for the protection
of BCI, as nothing in the DSU precludes panels from adopting additional procedures for protecting
BCIl. The United States aso recalls that, at the panel organizational meeting of 21 May 2003, the
United States represented that it does not plan to rely on BCI in its presentations before the Panel.

494 Itisimportant to note that this same situation arose in avery recent dispute between Canada
and the United States. In that dispute, United Sates — Final Dumping Determination on Softwood
Lumber from Canada (WT/DS264), Canada and the United States were able to agree on procedures
for the treatment of BCI. There was no need for a preliminary ruling in that dispute.

495 The United States believes that these procedures, which both Canada and the United States
are aready familiar with and are currently utilizing, should ssmply be adopted by this Panel to protect
BCI in thisdispute. Indeed, nothing in Canada's request for a preliminary ruling suggests the need for
procedures different than those attached here. And by adopting these previoudy agreedto
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procedures, the Panel and the parties can avoid wasting time and effort in considering and debating
the uncertain implications of Canada's newly developed proposals.

E. ORAL STATEMENT OF CANADA AT THE PRELIMINARY HEARING

496 The following summarizes Canada's arguments in its ora statement delivered at the
preliminary hearing:

1. Why arewe here?
497  First, why are we— Canada — here? Why have we raised a procedural challenge?

498 Simply put, we have a genuine concern about prejudice to our interests and to our ability to
defend ourselves in this dispute because we do not know what case we have to answer. And we do
not know the case, because the United States request for the establishment of this panel is deficient —
it does not meet the requirements of Article 6.2 of the DSU.

499 Article 6.2 requires a complaining party to be clear about the legal basis of its complaint and
to set out the claimsiit is asserting. This means that the complaining party must identify, in its panel
request, the measure that is aleged to be in violation; the WTO provision that is aleged to be
violated; and, generaly, the legd basis for aleging that the measure violates the provision.

4100 To give you a concrete example, it is not enough for a complaining party to say in its panel
request that import restrictions by a Member violate Article 5 of the SPS Agreement. Rather, the
complaining party must identify which specific measures violate which specific provision of the SPS
Agreement.

4101 Thisisnot atrivial a merely procedural requirement. Hereiswhat the Appellate Body said
in Thailand — H-Beams:

"[A] defending party is entitled to know what case it has to answer, and what
violations have been dleged so that it can begin preparing its defence... This
requirement of due process is fundamental to ensuring a fair and orderly conduct of
dispute settlement proceedings.” [emphasis added)]

4102 Where a Member fails to meet the requirements of Article 6.2, at a minimum it causes a legal
prejudice to the interests of the responding Member in the fair and orderly conduct of dispute
settlement proceedings.

4.103 In this case, the deficiencies in the United States panel request cause additiona prejudice,
because they also significantly impede Canada's ability to identify, and respond to, the complaint
being made in these proceedings.

4104 For example, the United States panel request refers to "laws, regulations and actions ...
related to exports of wheat". From a preliminary search, we have identified dozens of "laws and
regulations” that could be the subject of the United States panel request as worded. These laws and
regulations encompass hundreds of measures that may be the subject of United States allegations.

4105  The United States request also refersto "actions' of the Government of Canada and the
Wheat Board related to the export of wheat. In its submission, the European Communities reads this
as "administrative actions'. But, it is not clear whether the United States also means administrative
actions by the Government of Canada, or other actions by the CWB. In this respect, we note that the
CWB is a multi-billion dollar corporation that competes in a complex and competitive global wheat
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market. It sources wheat from over 85,000 Western Canadian farmers and markets it on their behal f
to hundreds of customers located in scores of markets around the globe. Selling, financing, sourcing
and supplying whesat involves thousands of individual transactions and multiple parties from the
farmers dl the way through to the customer. And yet, the United States panel request gives no clue
whatsoever as to which of these actions is the focus of the United States complaint, let alone how
those actions supposedly violate Article XVI1I.

4106 Inthelight of this uncertainty Canada made a good-faith effort to clarify the grounds for the
United States request. In aletter dated 7 April 2003, Canada asked the United States to identify the
measures at issue and set out the legal basis for its chalenge. Canada received no response. We do
not consider that Article 6.2 deficiencies are legally curable; but this request for a preliminary ruling
would not have been necessary if the United States had responded appropriately to Canadas 7 April
letter.

4107 We are here because the United States request sent us on a search of al laws and regulations
that affect the wheat trade, and al of the transactions of the Wheat Board, to figure out what it is that
the United States is complaining about. And we are here, in this preliminary challenge, because in its
comments, the United States still does not expressly limit its complaint to the measures listed in the
first paragraph of clam 1 — to the exclusion of all other laws, regulations and actions related to
exports of wheat that have not been specified.

4.108 In the initial stages of the dispute settlement process, the complaining party dictates the
timetable. The complaining party files its panel request based in large measure on how ready it isto
present its case. The responding party has an inherent dsadvantage: it can only prepare its defence
once the complainant files its panel request. Only then does the complainant reveal the specific
measures at issue and the lega basis for its complaint. Where, as in this case, the panel request is
deficient, the inherent disadvantage to the responding party becomes actua prejudice to its ability to
prepare its defence.

4109 The prejudiceto Canadaisred and ongoing. And we are hereto rectify that prejudice

2. What arethelegal issuesinvolved?

4110 The second question is, what are the legal issues involved? And, specifically, in what way
does the United States panel request fail to meet the requirements set out in Article 6.2?

4111 The United States panel request fails to identify the specific measures at issue because there
isonly ageneral reference to "laws, regulations and actions that relate to the export of wheat".

4112 What isthe United States response?

4113 The United States makes four arguments in defence of its request for the establishment of a
panel. None isvdid.

4114 Firgt, it argues that the opening paragraph of clam 1, which refers to certain privileges
granted to the Wheat Board, sets out the "specific measures' as required by Article 6.2. This
argument, however, is an after-the-fact rationalization of a defective panel request.

4.115 For onething, as the European Communities noted in its submission, the second paragraph of
claim 1 introduces "a certain imprecision”. It refers generaly to "the laws, regulations, and actions ...
related to the export of wheat". If the United States had considered the privileges listed in the first
paragraph to constitute the "specific measures’ required by Article 6.2, then the second paragraph of
claim 1 should have referred to "these measures', or "the measures listed in the foregoing paragraph”.
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But it does not. On its face, the scope of the second paragraph of clam 1 is far wider than the
measures allegedly specified in the first paragraph. Accordingly, because of thisimprecision, claim 1
does not meet the requirements of Article 6.2.

4116 As wdll, the opening paragraph of claim 1 refers to privileges granted to CWB by the
Government of Canada. The next paragraph refers, however, to "laws, regulations and actions™" of
both the Government of Canada and the Canadian Wheat Board. The European Communities reads
this as "administrative actions’. But this is the European Communities' interpretation. The general
reference to "actions’ and the mention of the Wheat Board in the second paragraph undermine the
United States argument that the "specific measures' required by Article 6.2 are listed in the first
paragraph of claim 1.

4117 The submissions of Chile and the European Communities are premised on the assumption that
the United States has identified the specific measures in the first paragraph of claim 1. However, as
the European Communities also notes, the second paragraph is far wider and less precise than the first
paragraph. The clam as awhole does not meet the requirements of Article 6.2.

4118 If the Panel agrees with the United States that the specific measures listed in the first
paragraph meet the requirements set out in Article 6.2, then the Panel should make a finding to that
effect. That is, the Pandl should rule that only the first paragraph of claim 1 meets the requirements of
Article 6.2 and limit the United States claim to:

the exclusive right to purchase western Canadian wheat for export and domestic human
consumption at a price determined by the Government of Canada and the Wheat Board,;

the exclusive right to sell western Canadian wheat for export and domestic human
consumption; and

government guarantees of the Wheat Board's financial obligations, including the Wheat
Board's borrowing, the Wheat Board's credits sales to foreign buyers, and the Wheat Board's
initial payments to farmers.

4119 With respect to rail car alocation, if the Panel agrees that Canadas responses to the
United States questions can clarify the scope of the pand request, then it should limit the
United States claim to:

the alocation powers of the Canadian Grain Commission under Section 87 of the Canada
Grain Act and under Section 68 of the Regulations to the Canada Grain Act.

4120 With respect to the claim under Article 2 of the TRIMs Agreement, the pand request fails to
identify the investment measure that it aleges is inconsistent with Canada's aobligations under the
TRIMs Agreement.

4121 The second argument relied on by the United States relates to the consultations. Indeed, the
factual section of the United States comments is taken up largely with an incomplete and inaccurate
recitation of certain bilateral discussionsin the course of the consultations. The United States goes so
far as to suggest that, in respect of the car alocation issue, Canada's response to United States

guestions in the course of the consultations should determine whether the United Sates is mesting its
Article 6.2 obligations in respect of the panel request.

4,122 United States arguments on this point are legally untenable for at least two reasons.
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4123 For one thing, Article 6.2 is not about the consultations, but about the request for the
establishment of apanel. Indeed, we recall the arguments of the United Statesin US— Lamb. Asthe
panel noted:

"The United States does ... serioudy question the admissibility and the relevance to
panel proceedings of information from bilateral, confidential consultations — for
which usualy no neutral witnesses or written records exist — when ascertaining
whether the specificity requirements stipulated by DSU Article 6.2 for panel requests
are met."

4124 We agree with that earlier United States position.

4125 For another, even if consultations were somehow relevant, their relevance would be highly
limited in respect of whether a request for a panel meets the requirements of Article 6.2. This is
because, as the Brazil — Aircraft panel found, the DSU does not require "a precise identity between
the matter with respect to which consultations were held and that with respect to which establishment
of apanel was requested.” That is, the specific measures that form the subject matter of a dispute and
that are set out in the request for the establishment of a panel could be different from those discussed
in the consultations.

4126 And so, even if Canada knew what the United States complaint was about in the course of the
consultations — and we do not agree with the United States' characterization of the consultations — the
measures before the Panel are those set out in the panel request and not those that Canada might have
thought the United States was complaining about in the consultations. The pand request is the
document that forms the terms of reference of the Panel. Whatever was discussed at the
consultations, or indeed in the preceding ten years, the United States had an obligation to specify its
clams in accordance with the DSU. It has not done so. And so its claims cannot form part of the
Pand's jurisdiction.

4.127 Third, the United States objects to the timing of Canada's procedural challenge.

4.128 Both at the outset of the consultations, and at their conclusion, Canada raised serious concerns
about the vagueness of the United States allegations and their lack of substance and merit. But of
course the issue before you is not the request for consultations and the United States' reliance on the
US— FSCcase is misplaced. The issue before you is the request for the establishment of this Panel
and, more important, whether the matters objected to fall within the jurisdiction of the Panel. Thered
lega issue concerning the adequacy of the request solidifies only when a panel has been established
and not before; and a proper procedural chalenge may be raised only when a panel has been
composed, and not before.

4129 Canada asked the United States for clarification a week after the establishment of the Panel.
The United States did not reply to this request. Canada waited more than a month, and till no reply
was forthcoming. And so, Canada sought redress from the Panel at the earliest opportunity — the day
after the panel was composed.

4130 It is true that Canada did not raise any objections at the DB to the adequacy of the
United States request. But the DSB has no mandate and no procedure to rule on the adequacy, under
Article 6.2, of panel requests. In this respect, we recall the words of the Appellate Body in EC —
Bananas 11:

"[W]e recognize that a panel request will usualy be approved automatically at the
DSB meeting following the meeting at which the request first appears on the DSB's
agenda[”?] Asa panel request is normally not subjected to detailed scrutiny by the
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DSB, it isincumbent upon a panel to examine the request for the establishment of the
panel very carefully to ensure its compliance with both the letter and the sprit of
Article 6.2 of the DSU. It isimportant that a panel request be sufficiently precise for
two reasons: firgt, it often forms the basis for the terms of reference of the panel

pursuant to Article 7 of the DSU; and second, it informs the defending party and the
third parties of the lega basis of the complaint." [emphasis added]

4131 We dso recal the United States argument in US — FSC that nothing in the DSU requires a
defending party to "perfect” the pleadings of the complaining party.

4132 Canadafailsto see how it could have acted any earlier, or any basis for the United States now
to contend that it was entitled to additional notice of Canada's concerns.

4133 Findly, the United States argues that Canada is asking for the inclusion of arguments rather
than claims in the panel request. 1n EC — Bananas |11, the Appellate Body noted that a panel request
need not include detailed arguments, but rather the request must be sufficiently precise so asto inform
the responding party of the basis for the complaint. To do so, a complaining party must identify in its
panel request the specific measures at issue and provide a brief summary of the legal basis of its
complaint.

4134 The United States does not set out what it means by "claims' and "arguments'; and it does not
relate its assertions in this respect to its obligation under Article 6.2. "The laws, regulations and
actions related to export of wheat" are not "specific measures'. To ask, as Canada does and as
Article 6.2 requires, that the United States identify which laws, regulations and actions violate the
WTO Agreement is not to ask the United States to set out its legal arguments.

4135 For these reasons, the United States' assertions have no merit.
3. What isthe appropriate remedy in these circumstances?

4136 The final issue to be addressed is this: what is the only appropriate remedy in these
circumstances?

4137 The law is clear the requirements of Article 6.2 must be met in the request for the
establishment of a panel. Deficiencies in the document that creates the Panel's jurisdiction cannot be
"cured".

4138 Canada asks, therefore, that the Panel find that the panel request does not meet the
requirements of Article 6.2 and that, as a result, the Panel not assume jurisdiction with respect to:

the claim under Article XVII of the GATT;
the claim under Article I11:4 of the GATT concerning rail car allocation; and

the daim under Article 2 of the TRIMs Agreement concerning rail car allocation and grain
segregation.

4139 Inthe dternative, if the Panel agrees with the United States that the measures listed in the first
paragraph of claim 1 and Canada's response to the questions of the United States in respect of rail car
allocation congtitute "specific measures’ for the purposes of Article 6.2, then Canada requests that the
Panel rule that these measures and no other come within the jurisdiction of the Panel.
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4. Proceduresfor dealing with SCI

4140 Turning to Canadas request for the adoption, by the Panel, of additional procedures
safeguarding SCI. Canada has had a chance to review the United States comments and we welcome
the spirit of openness and cooperation reflected in those comments. However, in the light of the
issues and interests at play in this case, we must ask you to consider and adopt the procedures
proposed by Canada, rather than those adopted by the panel in US— Softwood Lumber V.

4141 For ease of reference, we are providing you with a list of additional procedures and
safeguards that exist in the current Canadian proposal, and that were not included in the US —
Softwood Lumber 1V procedures. These additional safeguards are necessary for two reasons.

4142 Fird, in the US — Softwood Lumber |V case, the panel is examining sensitive commercial
information that already exists and is in the possession of the United States. In this case, however, it
is entirely possible that much of the information needed for the defence will have to be generated, or
obtained from private parties not party to this dispute. For Canada to be able to secure that
information and, more important, get permission to produce it for a panel, we need a higher level of
protection than the United States — Softwood Lumber 1V procedures provide for.

4143 Second, unlike in the US — Softwood Lumber |V case, Canada — the party that will be
providing the confidential information in question — is the defending party. And, again unlike the US
— Softwood Lumber |V case, the commercial information that might be at issue could relate to private
parties that have no control over these proceedings. whether we are talking about the customers of the
Wheat Board or railway companies or grain elevators, they have not asked for this dispute and to the
extent that their sensitive commercial information might come into play, they need to be satisfied that
that information will not be disseminated beyond those who need the information to argue and decide
the case.

4.144 Some of the important differences between the US — Softwood Lumber IV procedures and
those proposed for this case are that, in this case, access to strictly confidentia information would be
limited to the disputing parties. Additionally, the proposed procedures, unlike the US — Softwood
procedures, include specific requirements for access, storage, use and disclosure, and return or
destruction of SCI. These, and the additional safeguards included in the procedures proposed for this
case, are necessary to satisfy private parties, who are not party to this dispute, that commercially
sensitive information that they provide for Canada's defence will be safeguarded. Other differences
are identified in the document that Canada has given you.

4145 We ae, of course, mindful of the need to exercise sound judgement and discretion in
designating information strictly confidentia. And so, the additional protections in the Canadian
proposal are balanced by a due restraint requirement.

4,146 Inthelight of these considerations, we ask you to adopt the procedures proposed by Canada.

F. ORAL STATEMENT OF THE UNITED STATES AT THE PRELIMINARY HEARING

4147 In its oral statement a the preliminary hearing, the United States made the following
arguments:

1. Canada'srequest for aruling under Article 6.2 of the DSU

4148 The United States submits that Canada has no basis to ask for the dismissa of any of the
United States claims. To the contrary, each of the United States' claims meets the standard set out in
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Article 6.2, which is to "identify the specific measures at issue and provide a brief summary of the
legal basis of the complaint sufficient to present the problem clearly.”

4149 What Canada is really asking is for this Panel to impose a new requirement on complaining
parties. namely, for the panel request to summarize the arguments to be presented in the first
submission. However, such a requirement is not included in Article 6.2 of the DSU. Moreover, the
Appellate Body in EC — Bananas |11 clearly rejected this notion.

4150 Also, the Canadian ideg, if adopted, would result in procedura disputes in each and every
case brought under the DSU. If the pand request has to summarize the complaining party's
arguments, every subsequent submission of the complaining party would be subject to challenge that
one or more arguments, or sub-arguments, should be disregarded as being inadequately summarized
in the pand request. This process would not result in any additional fairness or better reports.
Instead, it would just encourage preliminary motions and procedural disputes.

4151 Asnoted in the United States submission, Canada's summarization of Appellate Body reports
leaves out many of the most pertinent findings.

4.152 First, Canada omitted mention of the key distinction between the claims — which must be
included in the pand request — and the arguments in support of those claims — which need not be
included. In fact, the Appellate Body in EC-Bananas |1l made clear that a panel request may
adequately state aclaim if the request ssimply cites the pertinent provision of the WTO agreement.

4153 The Appellate Body confirmed this construction in Korea — Dairy. The Appellate Body did
find a problem with the panel request: namely, the request cited too broadly to the Agreement on
Safeguards and Article XIX of the GATT 1994, o that it was difficult to determine which obligations
in those provisons were at issue. But, the Appellate Body repeated the distinction, set forth in
Bananas I11, between claims and arguments. And, even though the panel request in Korea — Dairy
was insufficiently precise, the Appellate Body nonetheless did not dismiss the claims, as Canada asks
this Pandl to do.

4,154 This brings me to the second principle in the Appellate Body reports that Canadafails to note.
That is, even if a pand request is insufficiently detailed "to present the problem clearly,” the pand is
not automatically deprived of jurisdiction over the matter. Rather, the panel must examine, based on
the "particular circumstances of the case” whether the defect has prejudiced the ability of the
responding party to defend itself. In Korea— Dairy, the Appellate Body found that even although the
panel request was inadequate, the responding party had failed to show prejudice, and dismissal was
not warranted.

4.155 Thethird principle that Canada failsto recognize is that procedural objections must be raised
at the earliest possible opportunity, and not for the first time in a letter sent after the establishment of
the pandl. Inthe US— FSC dispute, the Appellate Body upheld the rgjection of an Article 6.2 claim,
because the responding party had failed to raise the matter during the consultations or during the DSB
meetings that established the pandl.

4156 Likewise, inthiscase, a no time prior to the establishment of this Panel did Canada so much
as intimate that it considered the panel request in any way deficient. Instead, Canada waited until
after the Panel was established to offer its objection.

4.157 Turning to Canadas specific arguments regarding the purported insufficiency of the United
States pand request, the first Canadian argument regarding the GATT Article XVII claim seems to
be based on the Article 6.2 requirement to identify the specific measures at issue. Canada argues that:
"The foundation for the United States claim is in various laws, regulations and actions that are
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nowhere described.” Thisargument is hard to credit. Quite clearly, the phrase "laws, regulations, and
actions' in the United States panel request refers to the Canadian measures laid out in the request.
These measures include;

the establishment of the CWB;

granting the CWB exclusive and specia privileges; including

the exclusive right to purchase western Canadian wheat for export and domestic
human consumption a a price determined by the Government of Canada and the
CWB;

the exclusive right to sell western Canadian wheat for export and domestic human
consumption;

government guarantees of the CWB's financial operations, and

the failure of the Government of Canada to ensure that the CWB makes its purchases
or sales of wheat in accordance with the requirements of Article XVII.

4.158 In short, only by ignoring the plain language of the United States panel request can Canada
assert a misunderstanding of the measures that are at issue in this dispute.

4159 Canada aso expresses concern that the pand request does not specify which of the two
obligations in Article XVII(1)(b) of GATT 1994 are covered in the panel request. But the panel
request is clear on this point: the request cites both obligations because the United States submits that
the Canadian measures are inconsistent with both of these obligations.

4.160 Finally, Canada argues that the United States' Article XVII claim must be dismissed because
it does not "set out a brief summary of the [United States] legal case.” The premise of Canadas
argument, however, is simply incorrect. As| explained previoudy, the requirement under Article 6.2,
as confirmed by the Appellate Body, isto set out the claims — not a summary of the arguments.

4161 Turning to the GATT Article 11l and TRIMs Agreement claims, Canada first argues that the
rail car dlocation claim failsto "identify the specific measures at issue." In light of the circumstances
of this case, Canada's argument is disingenuous.

4162 During the consultations, the United States delegation read a statement from an official
Canadian website indicating that Canada had adopted a measure providing differential railcar
allocations for Western Canadian and imported wheat. Obvioudy, Canada is aware of this measure
referred to in our panel request — even if they denied such knowledge at the consultations.

4163 Moreover, six weeks after the consultations, and after the United States had filed its panel
request, Canada finaly confirmed that it indeed established rules governing the alocation of rail cars
used in the transport of grain. The Canadian response, attached to the United States 27 May
submission, specifies the section numbers of the Canadian laws and regulations that apparently
govern thisissue.

4164 In light of these circumstances, Canada's contention — that "it is not possible for Canada to
prepare a defence against this claim without being alerted in some detail to the provisions that are
aleged to violate Article 111:4" — is simply not credible. At the very same time that Canada was
arguing that it did not know what rail car allocation measures are at issue, Canada had aready
provided the United States with the specific lega cites to these very same measures.

4.165 Findly, Canada complains that the panel request does not lay out the legal arguments why the
discriminatory measures affecting grain imports are within the scope of the TRIMs Agreement.
Again, there is no requirement in DSU Article 6.2 to summarize the complaining party's lega
arguments. Nor has the Appellate Body concluded otherwise. Canada is not entitled to have the
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United States TRIMs Agreement claims rejected simply because Canada would prefer to review the
United States legal arguments in advance of receiving the first United States' submission.

2. Canada'srequest for a preliminary ruling on Business Confidential Information.

4166 The United States remains surprised that this is the subject of a request for a preliminary
ruling. Thereis no disagreement between the parties as to the adoption of special procedures, and this
isin any event amatter of the Pand's organization. The Panel may simply exercise its authority under
Article 12 of the DSU to adopt additional procedures in consultation with the parties. To the extent
the Panel considers that aruling is necessary, the United States believes that the ruling should be that
panels can, as they have in the past, at their discretion exercise such authority to adopt procedures for
handling BCI.

4167 Asfor the procedures themselves, the United States stands ready to consult with the Panel and
with Canada in this regard. As noted in the United States 28 May submission, Canada and the
United States consulted with the panel in the recent US — Softwood Lumber 1V case to reach
agreement on procedures for the treatment of BCI.

4.168 In fact, we propose that this Panel also adopt those same procedures. Both Canada and the
United States are dready familiar with and are currently utilizing these procedures. Moreover,
nothing in Canada's request for a preliminary ruling suggests the need for procedures different than
the US— Softwood Lumber 1V procedures. And, as mentioned before, by adopting these previoudy
agreed-to procedures, the Pandl and the parties can avoid wasting time and effort in considering and
debating the uncertain implications of Canada's newly developed proposals.

G FIRST WRITTEN SUBMISSION OF THE UNITED STATES
4169 Described hereunder are the United States arguments in its first written submission:

4170 The CWB sells more wheat on world markets than any other single enterprise. The CWB is
also a state trading enterprise ("STE") under Article XVII of the GATT 1994. Canada provides its
STE with lavish exclusive and special privileges, including the exclusive right to purchase wheat for
human consumption produced in al of Western Canada, the exclusive right to sell such wheat in
domestic and foreign markets, and the right to require Canadian farmers to sell their wheat to the
CWB at an initia payment price well below full market value. Canada has adopted no processes or
procedures to ensure that the CWB complies with Article XVII standards. 1n these circumstances, the
United States submits that the Panel must find that Canada is not in compliance with its obligations
under Article XVII of the GATT 1994.

4171 Thisdispute also addresses a series of Canadian measures that serve as a major impediment to
the sale of imported grain, including wheat, in the domestic Canadian market. One set of measures
serves to exclude imported grain from the entire Canadian grain handling system. A second set of
measures favours domestic grain over imported grain in the Canadian rail transportation system.

These measures accord to imported grain less favourable treatment than that accorded to like domestic
grain. Accordingly, the United States submits that the Panel should find that Canada's trestment of
imported grain is inconsistent with Canada's obligations under Article I11:4 of the GATT 1994 and
Article 2 of the TRIMs Agreement.
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1. Statement of Facts
@ The CWB export regime

4.172 Canada has notified the CWB as a STE within the scope of Article XVII of the GATT 1994.
As described in the STE Notification, "The statutory objective of the CWB is the marketing in an
orderly manner, in inter-provincial and export trade, of grain grown in Canada." The basic god of
the CWB isto sdl al wheat produced in Western Canada. As Canada itself explains, "The volume of
grain exported is primarily a function of the available supply less domestic use and inventory
adjustments.” Under its governing statute, the CWB must sell Western Canadian wheat "for such
prices as it considers reasonable with the object of promoting the sale of grain produced in Canada in
world markets." Nothing in the statute requires the CWB to make its sales in accordance with
commercia considerations.

4.173 The CWB does not make publicly available any information indicating that its sales are made
in accordance with commercial considerations. In particular, the CWB maintains the secrecy of
specific information concerning its export sales, such as price, quality, length of contract, and credit
teems.  On 23 December 2002, the United States submitted a request to Canada under
Article XVI1:4(c) of the GATT 1994 for more detailed information concerning CWB sdles. Canada
has not responded to that request.

4174 Canada has provided to the CWB three related exclusive and special privileges that make the
CWB unlike any private grain trader: (a) monopoly rights of purchase and sale; (b) the right to set the
initial purchase price paid to producers, with any remaining income distributed in "pool” payments;
and (c) agovernment guarantee of the initial payment.

4.175 Another exclusive or specia privilege that Canada provides to the CWB is a government
guarantee on CWB borrowings. The government guarantee alows the CWB to borrow funds at a
favourable non-commercia rate. The CWB can use the borrowed funds to make credit sales on terms
not practicable for commercia sdlers. The CWB aso borrows to make export sales under
government-guaranteed credit programmes.

(b) Canadian treatment of imported grain

4176 Canadian measures discriminate against imported grain, including grain that is the product of
the United States. Under the Canada Grain Act and Canadian Grain Regulations, imported grain must
be segregated from Canadian domestic grain throughout the Canadian grain handling system;
imported grain may not be received into grain elevators, and imported grain may not be mixed with
Canadian domestic grain being received into, or being discharged out of, grain elevators.

4177 In addition, Canadian law favours domestic grain over imported grain in the rail
transportation system. Canadian law caps the maximum revenues that railroads may receive on the
shipment of Canadian domestic grain, but not revenues that railroads may receive on the shipment of
imported grain. Under these rules, a railroad must refund, with penalties, any revenues received in
excess of the cap. Thus, Canadian railroads have a great incentive to hold their rates on Western
Canadian grain at a level that will ensure that the railroads do not exceed the revenue cap. No
comparable incentive, however, exists for setting the rates charged for the transport of imported grain.

4178 Canadian law aso favours Canadian grain over imported grain in the alocation of
government railcars. The Canada Grain Act establishes a programme known as "producer railway
cars." On its face, the programme appears only to apply to grain grown by a producer, meaning that
no imported grain is eligible for the producer car programme. The CGC summarizes this programme
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as follows: "Producers can order rail cars from the CGC to ship their grain to market." Canada has
no comparable programme that provides rail cars for the transport of imported grain.

2. Legal arguments
@ Canadais not in compliance with its obligations under GATT Article XVII

0] GATT Article XVII imposes an obligation on Canada to ensure that the CWB makes
purchases or salesin accordance with the Article XVII standards

4179 Based on the plain text and the context of the GATT 1994, Article XVII imposes an
obligation on Canada to ensure that the CWB makes purchases or sales in accordance with the
Article XVII standards. The pertinent provisions of Article XVII provide that:

"1* (9 Each [Member] undertakes that if it establishes or maintains a State
enterprise, wherever located, or grants to any enterprise, formally or in effect,
exclusive or specia privileges* such enterprise shall, in its purchases or saes
involving either imports or exports, act in a manner consistent with the general
principles of non-discriminatory treatment prescribed in this Agreement for
governmental measures affecting imports or exports by private traders.

(b) The provisions of sub-paragraph (@) of this paragraph shall be
understood to require that such enterprises shall, having due regard to the other
provisions of this Agreement, make any such purchases or sales solely in accordance
with commercial considerations,* including price, quality, availability, marketability,
transportation and other conditions of purchase or sde, and shal afford the
enterprises of the other [Members] adequate opportunity, in accordance with
customary business practice, to compete for participation in such purchases or sales.

Ad Article XVI1

The charging by a state enterprise of different prices for its sales of a product in
different markets is not precluded by the provisions of this Article, provided that such
different prices are charged for commercial reasons, to meet conditions of supply and
demand in export markets."

4180 This obligation on Members establishes the GATT's basic balance with regard to STEs.

Members may establish STEs that enjoy specia benefits and privileges not available to free-market
enterprises. These benefits and privileges may enable the STE to engage in trade-distorting practices,
to the detriment of other Members. But Article XV1I restores the balance, by imposing an obligation
on the Member establishing the STE to ensure that the STE acts in a manner consistent with the
genera principles of non-discriminatory treatment, to make purchases or sales solely in accordance
with commercia considerations, and to allow the enterprises of other Members an adequate
opportunity to compete.

4181 The context of Article XVII confirms that the obligation on Canadais to ensure that the STE
it has established meets the Article XVII requirements. With respect to STEs, a Member has an
obligation to ensure that the STE does not engage in trade-distorting conduct. Whether or not the
Member has control over the STE, Article XVII imposes an obligation on the Member to ensure that
the STE complies with the standards set out in Article XVI1:1(a) and (b).
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(i) The standards in Article XVII apply to the wheat exports of the CWB

4182 The standards in both paragraphs 1(a) and 1(b) of Article XVII:1 apply to the wheat exports
of the CWB.

4183 Article XVII:1(a) requires that Canada ensure that the CWB "act[s] in a manner consistent
with the general principles of non-discriminatory treatment prescribed in this Agreement for
governmental measures affecting imports or exports by private traders." The conduct prohibited by
this provision includes the CWB's use of its specia benefits and privileges to target particular export
markets. This provision also prohibits the CWB from harming other Members wheat sdllers by, in
effect, shutting them out of markets, or portions of markets, that are subject to the CWB's targeting.
Such conduct by an STE would amount to discrimination in the terms of sale between export markets,
and thus would run afoul of "a genera principle of non-discriminatory treatment prescribed in this
Agreement,” as reflected in the most-favoured-nation obligation. *

4184 Article XVII:1(a) also prohibits the CWB from making use of its exclusive privileges to
discriminate in its terms of sale between export markets and the Canadian domestic market. In this
category of conduct, "the genera principles of non-discriminatory treatment” are those reflected in the
national treatment obligation.

4,185 Subparagraph (b) of Article XVII:1 establishes two different, but related, obligations. First,
Canada must ensure that the CWB makes any purchases or sales involving wheat exports solely in
accordance with commercia considerations, including price, qudity, availability, marketability,
transportation and other conditions of purchase or sale. Second, and relatedly, Canada must ensure
that the CWB affords the enterprises of other Members adequate opportunity, in accordance with
customary business practice, to compete for participation in purchases or sales involving wheat
exports.

4186 The separate obligations in subparagraphs (a) and (b) of Article XVII:1 are related, and each
must be read in the context of the other. In particular, the note to Article XV1I:1 provides that an STE
does not violate general principles of non-discrimination if it charges different prices for its sales of a
product in different markets if "such different prices are charged for commercia reasons, to meet
conditions of supply and demand in export markets" This ad note provison ties into
subparagraph (b)'s requirement for STEs to make sdes solely in accordance with commercia
considerations. In addition, subparagraph (b) has an introductory clause tying back to subparagraph
(&: namely, "the provisions of sub-paragraph (a) of this paragraph shall be understood to require” that
STEs make their sales in accordance with commercial considerations and allow enterprises of other
members an adequate opportunity to compete.

4187 The Korea — Various Measures on Beef pane explained how these separate but related
obligations should be applied:

"Thelist of variables that can be used to assess whether a state-trading action is based
on commercia consideration (prices, availability etc%4) are to be used to facilitate the
assessment whether the state-trading enterprise has acted in respect of the genera
principles of non-discrimination. A concluson that the principle of non-
discrimination was violated would suffice to prove a violation of Article XVII;
similarly, a conclusion that a decison to purchase or buy was not based on
‘commercial considerations, would also suffice to show aviolation of Article XVI11."

39 See GATT 1994, AtrticleI:1.
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4.188 Whether looked at as a question of non-discrimination, or as a question of sales in accordance
with commercia considerations and alowing the enterprises of other Members to compete, Canada
has failed to comply with its obligations under GATT Article XV1I to ensure that the CWB does not
abuse its exclusive benefits and privileges.

(iii)  Canada has not met its obligation to ensure that the CWB makes purchases or sales in
accordance with the Article XVII standards

4,189 Article XVII imposes an obligation on Members establishing STES to ensure that those STES
comply with the Article XVII standards. The Article XVII standards require that the CWB make its
purchases and sales involving wheat exports in accordance with general principles of
non-discrimination, in accordance with commercia considerations, and in a manner alowing the
enterprises of other Members to compete. Canada, however, has completely failed to meet its
obligation of ensuring that the CWB meets these standards.

4190 Canada has aready acknowledged in this proceeding that it takes no measures to enforce the
Article XVII standards on the CWB. If, as Canada asserts, Canada has no control or influence over
the CWB, then Canada has not complied — and, under its current regulatory structure, cannot comply
— with its obligation to ensure that the CWB meets the standards in Article XVII regarding wheat
exports. Similarly, if, as Canada asserts, it does not even collect information on the CWB's "contracts
with . . . customers on terms and other conditions of wheat sales,”" Canada cannot even begin to meet
its obligation to ensure that the CWB's purchases and sales involving whesat exports are made "solely
in accordance with commercial considerations, including price, quality, availability, marketability,
transportation and other conditions of purchase or sale.”

4191 The provision in the CWB Act governing CWB pricing provides only that:

"Subject to the regulations, the [CWB] shall sell and dispose of grain acquired by it
pursuant to its operations under this Act for such prices as it considers reasonable
with the object of promoting the sales of grain produced in Canadain world markets."

4192 Thus, under its organic statute, the CWB need only sell wheat at any price it considers
"reasonable.” In addition, the term "reasonable’ is to be construed in the context of "the object of
promoting the sales of" Canadian grain in foreign markets. The object of "sadles promotion” is not the
same as, or even consistent with, the requirements that CWB's wheat exports are in accordance with
generd principles of non-discrimination, in accordance with commercia considerations, and are made
in amanner alowing the enterprises of other Members to compete.

(iv)  Canada's policy of non-supervision cannot meet Canada's obligation to ensure that the CWB
complies with the Article XVII standards

4193 In light of the extensive, market-distorting privileges that Canada provides to the CWB,

Canada's acknowledgment that it takes no affirmative steps to ensure that the CWB's wheat exports
meet the Article XVII standards is sufficient to establish that Canada has failed to comply with its
international obligations under Article XVII.

4194 There is no basis to presume that the CWB, without the adoption of any measures to ensure
compliance with Article XVII standards, will nonetheless make its wheat exports in accordance with
those standards. Enterprises make sales in accordance with commercial considerations because they
are governed by commercial considerations. The CWB, however, is not. To the contrary, the
extensive specia privileges that Canada provides to the CWB detach the CWB from the commercia
considerations that govern the conduct of free-market enterprises.
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4195 Fird, the monopoly power over Western Canadian whesat gives the CWB greater pricing
flexibility than any private actor. The CWB, unlike any commercial actor, has a guaranteed supply of
wheat at a cost of acquisition well below the market value, as well as areduced interest costs and an
extraincome stream from investment earnings. As aresult, the CWB has greater flexibility in setting
the price of its wheat. Moreover, the CWB is not even required to recoup the amount of the initia
payment. Under the initial payment guarantee, the Canadian Parliament will make up the difference if
the actual amount received in a marketing year falls below the CWB'sinitia payments to producers.

4196 Second, the exclusive and specia privileges enjoyed by the CWB alow the CWB - as
compared to a commercial grain trader — much greater freedom to engage in forward contracts or
long-term contracts. In entering into a long-term or forward contract, a commercia actor has to
account for the risks associated with the possible changes in the market price of wheat. The CWB, in
contrast, has guaranteed access to supplies a a known price. This privilege enhances the CWB's
ability to forward contract wheat for future delivery at a fixed price in a manner that a private
company could not without incurring additiona costs.

4197 Third government guarantees of the CWB's borrowings allow the CWB to provide more
favourable credit terms than those provided by commercial grain traders, and government guarantees
of credit sales allow the CWB to offer credit to high-risk buyers.

4198 These specia benefits enable the CWB, if it so chooses, to make its sales not in accordance
with commercial considerations, and on such non-commercial terms that do not alow the enterprises
of other WTO Members an adequate opportunity to compete. In other words, the specia benefits
provided by Canada pricing enable the CWB to engage in conduct proscribed in GATT
Article XVI1:1(b).

4199 The special benefits also enable the CWB, if it so chooses, to provide such non-commercial
terms of sale in some markets and not others. Such conduct amounts to discrimination between
markets, and thus is likewise inconsistent with the discipline set forth in GATT Article XVI11:1(a).

4200 Finaly, the CWB has fundamentally different incentives and motivations than those of a
private grain trading company. The goa of commercia entities is to maximize profit, which is
revenue minus expenses (including the cost of purchasing wheat). The CWB, on the other hand, was
created for the purpose of maximizing only revenue.

4201 That the CWB is a revenue maximizer, rather than a profit maximizer, is established by the
CWB's governing statute. The prime objective of the CWB, as set forth in its statute, is the
"marketing in an orderly manner, in inter-provincial and export trade, of grain grown in Canada." The
objective of the CWB is to market Western Canadian whest, it does not have an objective, like a
private trader, of maximizing profit. Similarly, the governing statute provides that the CWB must sall
Western Canadian wheat "for such prices as it considers reasonable with the object of promoting the
sdle of grain produced in Canada in world markets." Again, the prime objective is to sall the wheat
produced in Western Canada, not to maximize profit.

4.202 A revenue-maximizing firm will act differently in the market than will a profit-maximizing
firm. In particular, revenue-maximizing firms will tend to produce greater volumes, and sell at lower
prices, than would profit-maximizing firms. This distinction illustrates the fundamental fallacy of any
clam that the "CWB tries to get the best prices' is equivalent to an assertion that the CWB will
conduct itsdlf like a private grain trader. Instead, where a firm is a revenue maximizer like the CWB,
the firm will tend to make sales in greater volumes, and at lower prices, than a norma, profit-
maximizing firm.
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(b) Canada's treatment of imported grain is inconsistent with its obligations under Article I11:4 of
the GATT 1994 and Article 2 of the TRIMs Agreement

0] Canadian grain segregation requirements

4203 Canadas grain segregation requirements provide more favourable treatment to domestic grain
than to like imported grain, and are thus inconsistent with Canada's obligations under Article 111:4 of
the GATT 1994 and Article 2 of the TRIMs Agreement. Asthe Appellate Body explained in Korea -
Various Measures on Beef, three e ements must be satisfied to establish aviolation of Article I11:4:

"[1] that the imported and domestic products at issue are "like products”; [2] that the
measure at issue is a "law, regulation, or requirement affecting their internal sale,
offering for sale, purchase, transportation, distribution, or use'; and [3] that the
imported products are accorded "less favourable” treatment than that accorded to like
domestic products.”

4.204 Each of these three elements apply to the Canadian grain segregation regquirements.

4.205 First, the imported and domestic products at issue — the types of grain covered by the Canada
Grain Act and Regulations — are identical, and are thus "like products' for the purpose of GATT
Articlelll.

4206 Second, the measures a issue are laws and regulations affecting the transportation and
distribution of grain. Section 57 of the Canada Grain Act and Section 56 of the Canadian Grain
Regulations apply to the receipt of grain into, or discharge of grain from, "elevators’. The Canadian
Grain Act broadly defines "elevators' to cover al Canadian facilities used for handling and storing
grain. Thus, by placing strict limitations on foreign grain received into or removed from "elevators,”
the Canadian measures concern the treatment of foreign grain throughout the entire Canadian system.

4.207 Third, the treatment accorded to imported grain is less favourable than that accorded to like
domestic grain. As the Appellate Body explained in Korea — Various Measures on Beef, this factor
may be analysed as follows:

"Article 1l obliges Members of the WTO to provide equality of competitive
conditions for imported products in relation to domestic products. [T]he intention of
the drafters of the Agreement was clearly to treat the imported products in the same
way as the like domestic products once they had been cleared through customs.

Otherwise indirect protection could be given.”

4.208 Under Section 57 of the Canada Grain Act, imported grain, just like "infested or contaminated
grain,” may not be received into any grain-handling facility without specia approval of the Canadian
Grain Commisson. In addition, Section 57 provides no indications of the criteria that the
Commission might use in deciding whether to grant such approva. In stark contrast, Canadian
domestic grain is automatically approved for receipt into any grain-handling facility in Canada. In
these circumstances, the conditions of competition established by the Canadian measure strongly
favour domestic grain over imported grain. Canadian grain is provided with a specia status that
assures its eligibility to be received into grain-handling facilities throughout Canada. Imported grain,
however, enjoys no such assurances. Any person wishing to make use of imported grain must seek
specia approval, based on unstated, nontransparent criteria.

4.209 Section 56(1) of the Canadian Grain Regulations prohibits the mixing of imported grain and
domedtic grain in transfer elevators. In Korea — Various Measures on Beef, the Appellate Body
examined under Article I11:4 a comparable Korean measure that required the segregation in al retail
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stores of imported and domestic beef: "The central consegquence of the dual retail system can only be
reasonably construed, in our view, as the imposition of a drastic reduction of commercia opportunity
to reach, and hence to generate sales to, the same consumers served by the traditional retail channels
for domestic beef." The effect of the Canadian anti-mixing requirement is to cut off imported grain
from existing Canadian distribution channels, with the effect of reducing the commercia opportunity
of imported grain to reach Canadian end-users.

(i) Differential treatment in Canadian transportation system

4210 The rail revenue cap and the producer car programme both favour domestic grain over
imported grain, and are thus inconsistent with Canada's obligations under Article 111:4 of the GATT
1994. Both programmes satisfy the three elements required to establish aviolation of Article 111:4.

4211 First, the imported and domestic products at issue are identical, and are thus "like products’
for the purpose of GATT Article Ill. Second, both of these measures directly relate to the
transportation of grain, and are thus "laws, regulations and requirements affecting . . . transportation”
under Article I11:4. Third, both of these measures accord treatment to imported grain that is less
favourable than that accorded to like products of national origin. The rail revenue cap applies to
Western Canadian grain, and no imported grain is eligible to receive the benefits of the programme.
This discriminatory treatment provides more favourable conditions of competition for Canadian
domestic grain than for imported grain.

4212 Similarly, the producer car programme only applies to grain grown by Canadian producers,
and thus excludes al imported grain. Making government rail cars available for the transport of
domestic grain reduces transportation costs for any grain that receives this benefit. In contrat,
imported grain, which is not eligible for the programme, receives no such benefits. Again, the result
is a system which mandates a competitive advantage for domestic grain over imported grain.

(i)  The Canadian grain segregation requirements and discriminatory rail transportation
measures are also inconsistent with Article 2 of the TRIMs Agreement

4213 The Canadian grain segregation requirements and discriminatory rail transportation measures
are dso inconsistent with Article 2 of the TRIMs Agreement.  Firdt, these measures fall within the
types of measures covered in the Illustrative List in the Annex to the TRIMs Agreement Illustrative
List 1(a) provides:

"1 TRIMs that are inconsistent with the obligation of national treatment
provided for in paragraph 4 of Article Il of GATT 1994 include those which are
mandatory or enforceable under domestic law or under administrative rulings, or
compliance with which is necessary to obtain an advantage, and which require:

@ the purchase or use by an enterprise of products of domestic origin or from
any domestic source, whether specified in terms of particular products, in
terms of volume or value of products, or in terms of a proportion of volume or
vaue of its loca production.”

4.214 The grain segregation measures require elevator operators to use domestic Canadian grain.
The discriminatory rail transportation requirements require shippers to use domestic Canadian grain in
order to obtain the advantages of the rail revenue cap or government rail cars. Thus, both types of
measures fall squarely within the Illustrative List of measures covered by the TRIMs Agreement

4.215 Second, under Article 2 of the TRIMs Agreement, a TRIM that is inconsistent with Article 111
of the GATT 1994 is dso inconsistent with the TRIMs Agreement. Thus, for the same reasons that the
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grain segregation requirements and discriminatory rail transportation measures are inconsistent with
Canada's obligations under Article 111:4 of the GATT 1994, these measures are also inconsistent with
Article 2 of the TRIMs Agreement.

H. FIRST WRITTEN SUBMISSION OF CANADA
4216 Canadds arguments as described in its first written submission are outlined below:

1. Article XVII claimsof the United States

4217 While the bulk of wheat production is consumed domestically, an average of 103 MT was
traded internationally from 1997-1998 to 2001-2002. The market for wheat is global; and yet, tradeis
highly concentrated in a handful of large entities that include private sector multi-national grain
companies and state trading enterprises. Most major exporters have in place government-sponsored
export credit guarantee programmes. In each market, a number of factors influence the demand for
wheat. One of the most prominent factors is the highly diverse demand in qudity. As well,
competition between the few major wheat-sellers in the global market is fierce and unless they can
differentiate themselves on some basis, such as service or product quality, most sellers tend to be
price-takers.

4.218 Born out of the Canadian cooperative movement of the 1920s, the CWB has been for more
than sixty-five years the vehicle through which Western Canadian farmers have marketed their
product. The CWB is a single-desk seller and has the exclusive authority to sell Western Canadian
wheat for export and for domestic human consumption. It is modelled after agricultural marketing
cooperatives, in that producers are associated with the CWB through a pooling mechanism, receive an
initial payment when they deliver their product, and once the wheat is sold, receive a balance of sales
proceeds, less operating expenses. The CWB does not have the legal authority to retain any of its
after-cost earnings, save for amounts credited to a contingency fund. The logic behind the CWB is
simple: farmers, acting together as one single entity, have a better bargaining position when marketing
their agricultural products than each individualy. This aids in their ability to compete with the
economic strength of multi-national grain companies.

4219 Edablished by legidation, the CWB is controlled by Western Canadian farmers. The mission
of the farmer-controlled Board is to market quality products and services in order to "maximize
returns to Western Canadian grain producers.” Inits marketing strategy, the CWB produces detailed
estimates of al factors relevant to achieving its objectives. This includes assessing the Canadian
supply situation and determining the set of customers that provides the best return or the supplies
available for sdle. The CWB's sales strategy evolves throughout the year as supply and demand
situations develop, and often is adjusted daily. Prices for wheat are ultimately established through
negotiation between buyers and sellers, but are linked to United States' futures exchange prices. Price
differences are primarily based on the grade and protein of the wheat, as well as location and shipping
arrangements. Like any commercia entity, the CWB requires financing to carry on its operations,
having an ongoing funding requirement of approximately Can$7 billion, of which approximately
Can$6 hillion isfor credit receivables.

4220 Under Article XVII, WTO Members have the right to establish and to maintain state
enterprises, and to grant these and other enterprises exclusive or specia privileges. Article XVII:1
provides that state trading enterprises must act in accordance with the general principles of non-
discriminatory treatment set out in GATT 1994. The genera principles of non-discriminatory
treatment are not violated where a state trading enterprise is acting in accordance with commercial
considerations.
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4221 Neither of the terms "state trading enterprise” or "exclusive or special privileges' are defined
in GATT 1994. For the purposes of this submission, the former term will mean a governmental or
non-governmental enterprise that has been granted exclusive or specia privileges. A "specid
privilege" is an exceptiona or out of the ordinary right or advantage. An "exclusive privilege" is a
right or advantage granted to a restricted or limited group. Nothing in Article XVII disciplines the
nature of such rights or privileges, or the scope of the grant by a Member of such rights or privileges.
Rather, Article XV disciplines the conduct of state trading enterprises and their use of such rights or
privileges with respect to purchases and sales in the market.

4,222 Article XVII:1(a) sets out the substantive obligation under Article XVII:1. In respect of
purchases and sdles, dtate trading enterprises must act in a manner consistent with the genera
principles of non-discriminatory treatment. Because any business, in making purchasing and sales
decisions, makes distinctions as between products, sellers and buyers, the non-discrimination
requirement in Article XVI1I:1(a) is further interpreted, and tempered, by Article XVII:1(b). The
introductory language of Article XVI1I:1(b) provides. "[t]he provisions of subparagraph (a) of this
paragraph shall be understood to require ...." [emphasis added]. In this way, Article XV I1:1(b)
recognizes that where it does so in accordance with commercia considerations, a state trading
enterprise may discriminate in its purchases or sadles. Article XVII:1(b), thus, excludes such
purchases or sales from the scope of application of Article XV1I1:1(a).

4.223 Jurisprudence, the negotiating history and the writings of prominent experts support the
proposition that the term "general principles of non-discriminatory treatment” refers only to a
modified most-favoured nation obligation. If Article XVI1:1(a) refers to "national treatment”, this
could only be in respect of import monopolies — as export monopolies have little to do with conditions
of competition between imports and like domestic products.

4224 Theterm "commercial considerations' refers to the normal business practices of private sector
enterprises.  An appropriate interpretation for "commercia considerations' in the context of
Article XVII would be "considerations consistent with normal business practices of privately-held
enterprisesin similar circumstances.”  Thisis supported by Article XV11:1(b), the Ad Note, and the
object and purpose of Article XVII, which isto prevent WTO Members from doing indirectly through
STEs that which they have contracted not to do directly in GATT 1994. To determine whether afirm
has acted in accordance with commercial considerations, the action must be examined in its proper
context and in comparison to what a privately-held enterprise would do in similar circumstances.

4225 Canada is not in violation of Article XVII:1 because of an alleged failure to implement
"processes and procedures’ to "ensure” that the CWB acts in accordance with the requirements of that
Article.

4226 First, Article XVII does not require "processes and procedures'. Article XVII does not
prescribe how Members must "ensure” — a term that does not appear in Article XVII — that state
trading enterprises act in the manner required by that Article. Article XV1I:1 places an obligation of
results on Members that grant special or exclusive privileges. If the drafters had in mind specific
mechanisms or actions for a Member to "ensure” that its state trade enterprises meet the standard set
out in that Article, these would have been set out precisely.

4227 As well, the object and purpose of Article XVII would militate against an obligation of
"mechanisms’ and "actions’. An obligation of means would result in more government interference
and involvement in the affairs of state trading enterprises rather than less. Moreover, it would lead to
the counterintuitive situation that a Member could be found in violation of Article XVII:1(b) in
respect of the operations of a fully commercial state trading enterprise, because it does not impose its
own judgement upon the operations of the enterprise. It is not consonant with common sense to
suggest that the operations of a state trading enterprise are not "commercia” smply because the
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government that established it does not pry into or direct its transactions. Rather the opposite is true:
an entity's operations are carried out on the basis of "commercia considerations’ where its actions are
not directed by political considerations and under government supervision and control.

4228 The proper interpretation is that Article XVI1:1 contains an obligation "of results’. Wherea
complaining party fails to demonstrate that the conduct of a state trading enterprise does not meet the
standard in Article XV11:1(a) and (b), then the defending party must be assumed to have honoured its
undertaking. Canada is not in violation of Article XV11:1 because of an aleged failure to implement
"processes and procedures’ to "ensure” that the CWB acts in accordance with the requirements of that
Article.

4229 Even if "processes and procedures’ were the standard, Canada is not in violation of

Artide XVII:1. It has, in fact, put in place such processes and procedures. The Act of Parliament that
established the CWB also established a Board of Directors, the majority of whom are farmers elected
by farmers. Thisisthe best guarantee that the Board acts in the best interests of those private interests
and, therefore, acts in accordance with commercia considerations. Finally, were facts to come to the
attention of the Government of Canada that the CWB was acting in a manner inconsistent with its
obligations under Article XVII, Section 18 of the CWB Act enables the Government to undertake
corrective action.

4230 Second, the United States seeks impermissibly to challenge the "privileges' granted to the
CWB. The United States appearsto interpret "commercia considerations’ through the lens of actions
of private enterprises that do not have the privileges that may be granted to state trading enterprises.
Such a comparison transforms the granting of privileges into an irrebuttable presumption that state
trading enterprises cannot, by their very nature, act commercially. Under the reasoning of the
United States, granting special or exclusive privileges to a state trading enterprise would necessarily
lead to a conclusion that the state trading enterprise was ot acting commercialy, and that the
Member granting such privileges is necessarily violating Article XVII. Such an argument is an
unreasonable and absurd interpretation of the provisions of Article XVII.

4231 An dternative reading of the United States argument is that any such "presumption” is
rebuttable. But thisis not sustainable ether, as the United States would be proposing that the exercise
by a Member of aright under a provision of the WTO Agreement reverses the burden of establishing
a violation under the same provison. Such presumption of violation is nowhere to be found in
Article XVII.

4.232 The United States expresdy agrees that Canada has the right to grant specia privileges and
that Article XVII does not place any limitations on the type or scope of privilege that may be granted
to an enterprise.

4,233 Third, the complaining party has the burden of establishing the case it wishes to advance.
The United States has failed to meet this burden of proof.

4.234 The United States offers no evidence and indeed makes no allegations that the CWB engages
in conduct that is discriminatory.

4.235 Evenif the Pand found that the CWB engaged in actions that were discriminatory, the United
States still must demonstrate such discrimination is not in accordance with what a privately-held
enterprise operating in similar circumstances would do.

4236 The United States has not established that the CWB does not act in accordance with
commercial considerations. The mere possibility that a state enterprise may act inconsistently with
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commercia considerations — and this is the only allegation of the United States — does not establish
that Canadaisin violation of its treaty obligations in international law.

4237 The CWB does act commercialy, similar to agricultural marketing cooperatives. The
United States' allegations reflect a fundamental misapprehension of the CWB. The CWB is modelled
on a cooperative, and not a share-capital corporation. The United States reliance on the absence of
CWB "shareholders' and "profits’ demonstrates a deep misunderstanding of the case.

4,238 The United States government itself agrees that cooperatives operate differently from share-
capital corporations. Instead of striving to generate profits for itself, a cooperative exists as a way to
share risk, expenses and revenues with other producers. The artificia distinction in the United States
submission between "revenue maximizing" and "profit maximizing" entities is a red-herring. The
CWB operates no differently from the entities that the United States itself considers perfectly
commercia in operation. Canadais not in violation of Article XVII:1.

2. Articlelll:4 claims of the United States

4.239 Unlike Canada, in the United States Government involvement in terms of grain quality
assurance is not a major factor. The United States government and the industry do, however,
recognize the growing importance of quality assurances and end-use characteristics in purchasing
decisions, as well as the threat that the absence of such assurances in the United States poses to the
United States' share of the world market. This is particularly significant in the case of wheat, where
Canada has a reputation as a producer of high quality, potentialy offering a commercial advantage
over wheat produced in the United States.

4240 Canadas grain quality assurance system seeks to ensure that: (a) grain meets customer' end-
use requirements; (b) only the best varieties of grain are registered for production in Canada; (c) grain
ddivered into the handling system is assembled into lots of like quality where the standards of quality
are explicitly defined; (d) this distinction is maintained as the grain moves through the handling
system and is progressively assembled into larger lot sizes; and (€) the cleanliness and safety of the
grain is maintained throughout.

4241 There are four cornerstones to ensuring the quality of Canadas grain. The first is through
variety registration. The Seeds Act requires that varieties of seed of most agricultural crops sold in
Canada be registered, but only after undergoing evaluations and field trials to ensure the agronomic
performance of the seed in Canadian growing conditions. Because of this rigorous screening, new
grain varieties approved for commercia production are assured of meeting strict quality guidelines
and provide grain buyers with the assurance of a consistent product over time.

4.242 The second is Canadas grain grading system, which is administered by the Canadian Grain
Commission. Established under the authority of the Canada Grain Act, statutory grade specifications
are set out for most grain. Imported grain may enter under the grading designation of the originating
country. The objectives of the grain grading system are to: (a) establish a method of ensuring that
quality of the product can be translated into commercial advantage; (b) facilitate grain handling by
encouraging the collective storage of bulk lots of consistent quality; (c) enable a buyer to rely on the
grain being of the specified quality; and, (d) separate grain into sufficient number of quality divisions
so that buyers have a choice of grades, but, a the same time, limit the number of grades to facilitate
handling and storage in an efficient bulk-handling system.

4243 The third aspect of ensuring the quaity of Canadas grain is uniformity and consistency.
Canadian grain has a reputation for being uniform and consistent within, and among, shipments and
from year to year. This allows processors to select a grade that best meets their requirements and that
of their customers with confidence that it will perform according to expectation. A number of factors
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contribute to the uniformity and consistency of Canadian grain. In particular, the grading system
assures consistency in physical condition and intrinsic quality attributes among shipments of like
grade despite the challenges posed by shipping large quantities of grain over large distances.
Uniformity is also assured through the registration system, which establishes strict criteria for
registration, and the fact that only relatively small numbers of new varieties are introduced in the
market.

4244 The final aspect is cleanliness and safety. End-users greatly appreciate, in particular, the
cleanliness of Canadian grain. Through CGC monitoring, customers are assured that grain shipments
meet the mogt stringent Canadian and international tolerances for toxic chemical contaminants.
Similarly, the strict cleaning procedures, both at primary and export levels, ensure that buyers do not
have excessive dockage to clean out, reducing the likelihood that the grain will spoil during storage as
well as contributing to higher milling yields.

4.245 Grain handling and transportation in Canada is a bulk system. Designed for the efficient
movement of vast quantities of Western Canadian grain to export markets, the grain handling system
comprises privately owned handling and storage facilities, including primary, terminal and transfer
elevators. Thereisno lega requirement for grain to enter the bulk handling system, and, in fact, it is
seldom used when grain is destined for nearby purchasers.

4.246 There are no restrictions on where, how or to whom United States-origin grain imported into
Canada can be sold. United States farmers and grain companies may sell United States wheat or
other grain directly to Canadian customers, including millers, feedlots or elevators.

4247 However, when United States-origin grain imported into Canada is destined for an elevator —
that is, when it enters the Canadian bulk grain handling system — certain precautions are taken to
ensure that bulk United States-origin grain is not misrepresented as Canadian grain and that it does
not threaten the Canadian grain quality assurance system. Section 57 of the CGA requires the
authorization of the CGC for foreign grain, including grain imported from the United States, to enter
into licensed Canadian grain elevators, however, except for when grain has been infested or
contaminated, there has never been an occasion when the CGC has refused entry. In addition, the
"Whesat Access Facilitation Programme" has enabled the CGC to provide advance consent to primary
elevator operators wishing to import United States-origin wheat. For transfer elevators, the CGC aso
provides advance consent for annua imports of United States-origin grain into the elevators.

4.248 Once United States-origin grain enters the Canadian bulk grain handling system, it is subject
to the same mixing restrictions as apply to Canadian and other grain in the system. Exceptions do
exist, such as under Section 56 of the Regulations, which alows mixing of different grades of Eastern
Canadian grain, most of which is not exported, and under Section 57 which permits CGC authorized
mixing of United States-origin grain and Canadian grain provided that the grain was identified as
such.

4249 Canada's treatment of imported grain does not contravene Article 111:4. Section 57 of the
CGA and Section 56 of the Regulations do not accord United States-origin grain treatment less
favourable than accorded to Canadian-origin grain. Finaly, even if inconsistent with Article 111:4, the
provisions are permitted under Article XX.

4250 To determine whether a measure is consistent with Article I11:4, it is necessary to examine
whether: (a) imported products and domestic products are like products; (b) the measures constitute a
"law, regulation or requirement”; (c) the law, regulation or requirement affects the interna sale,
offering for sale, purchase, transportation, distribution or use; and (d) imported products are accorded
less favourabl e treatment than the treatment accarded to like domestic products.
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4251 A like product determination is done on a case-by-case basis. All grains are not "like". For
example, soybean and wheat, while both grains, are clearly different products. Wheat itself has
different qualities and end-uses. The United States has failed to specify which imported grains are
like which domestic grains and why.

4.252 The scope of Article Il is limited to measures affecting the internal sale, offering for sale,
purchase, transportation, distribution or use of imported products. Where a measure primarily affects
exports, and incidentally the internal sale of the product, only the impact of the measure on the
internal sales may be examined in the context of Article I1l. Different obligations set out in Article V
of GATT 1994 apply to foreign products in-transit through a Member country, which the
United States does not allege.

4.253 A portion of United States-origin grain that enters the Canadian bulk grain handling system is
destined for re-export to third countries. To the extent the authorization requirement of Section 57 of
the CGA and the mixing conditions of Section 56 of the Regulations affect United States-origin grain
in transit through Canada, they are outside the scope of Article I11:4 and of the Panel's terms of
reference. The compliance of these provisions with Article 111:4 only requires an examination of the
effect of the measure on United States-origin grain imported for sale in Canada.

4254 Mixing restrictions on grain in the bulk grain handling system do not amount to less
favourable treatment of imported grain. In any event, the CGC has discretion to authorize mixing of
foreign grain.

4255 WTO Members are required to provide effective equality of competitive opportunities
between "like" domestic goods and imported goods. This means that mere formal differences in
treatment between imported and like domestic products do not establish a violation. In Korea —
Various Measures on Beef, the Appellate Body found that a "formal difference of treatment between
imported and like domestic products is thus neither necessary, nor sufficient, to show a violation of
ArticleI11:4."

4256 Similarly, the Appdllate Body in US — Section 211 stated that "the mere fact that imported
products are subject... to legal provisions that are different from those applying to products of
nationa origin is in itself not conclusive in establishing the inconsistency with Article 111:4." The
different treatment also has to be less favourable treatment.

4257 Assetout in EC — Asbestos, the Appellate Body recognized that a Member does not violate
Article I11:4 smply because a product (which is both imported and produced domestically) is treated
differently from another product in the group of "like" products. Article 111:4 is aso not violated by
virtue of drawing distinctions between "like" products within domestic regulations.

4.258 The United States claims that two measures are inconsistent with Canada's obligations under
Article 111:4. Section 57 of the CGA and Section 56 of the Regulations relate to the delivery of certain
grain to eevators and to the mixing of grain within the Canadian bulk grain handling system.

4.259 United States-origin grain has unfettered access to Canadian end-users. As well, the CGC
routinely alows imported grain to enter Canadian elevators. Authorization is typically granted within
aday or two. In addition, various programmes have been put in place to allow routine or even annual
orders permitting receipt of foreign grain. The Wheat Access Facilitation Programme between
Canadaand the United States is one of these programmes.

4260 A measure may be challenged as such before a WTO panel only where it is mandatory in
nature and requires the violation of the Agreement. Section 57 of the CGA is not a mandatory
provison. The CGC has the discretion to always authorize foreign grain to enter elevators, and does



WT/DS276/R
Page 43

so routinely and regularly. The advance annual authorization to transfer elevators and to primary
elevators under the WAFP further confirms the practice of the CGC to authorize entry of foreign grain
into Canadian elevators. And the CGC has never refused entry of foreign grain into Canadian
elevators.

4261 The United States adduces no evidence to the contrary. In fact, other than vague alegations
concerning the practices of the CGC, the United States has not presented any credible evidence in
support of its contention that Section 57 in any way affects the conditions of competition of
United States-origin grain. Its challenge must fail.

4262 Finally, Section 56 of the Regulations does not result in treatment less favourable for
United States-origin grain. The principa object and effect of the various regulations at issue is to
ensure that United States-origin grain is not misrepresented as "Canadian” grain when it enters
Canadian elevators. The precautions that have been put in place reflect the fact that the Canadian
grain handling system is geared toward bulk movement of goods for export. Contrary to
United States assertions, nothing in Article 111:4 requires a Member to allow mixing of bulk grain
from different origins and of different quality, or to permit foreign grain to be misrepresented as
domestic grain.

4.263 And the United States fundamentally misunderstands the purpose and effect of Section 56 of
the Regulations. A significant portion of United States-origin grain exported to Canada is shipped
directly to end-users, by-passing elevators to which Section 56 would apply. End-users may mix
grain they purchase from different sources, as Canada does not impose any mixing restrictions outside
the bulk grain handling system. Aswell, mixing restrictions in the bulk handling system apply to both
domestic and imported grain. Mixing restrictions in the bulk handling system do not amount to less
favourable treatment as there are no greater costs imposed on United States -origin grain as a resullt.
Finaly, mixing of Canadian and foreign grain may be alowed. Section 56 of the Regulations does
not violate Article I11:4.

4264 Evenif Section 57 of the CGA and Section 56 of the Regulationsarefound to be incons stent
with Article 111:4, they are justified under Article XX(d) of GATT 1994.

4.265 These measures are necessary in order to secure compliance with the grading provisions of
the CGA, the CWB Act and the misrepresentations and consumer protection provisions of Canada's
competition laws, laws that are not inconsistent with the provisions of the General Agreement. These
measures are not applied in a manner that constitutes a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail, or a disguised restriction on
international trade.

3. Maximum Grain Revenue Entitlement is Consistent with Articlelll:4

4,266 The provision at issue caps the revenue of two railways, the Canadian National Railway (CN)
and the Canadian Pacific Railway (CP), on certain movements of grain within Canada in a given crop
year. The revenue cap only applies to movements originating in Western Canada and destined to: (a)
a port in British Columbia (that is, Vancouver or Prince Rupert) for export, except for exports to the
United States for consumption in the United States; (b) Churchill, Manitoba for export; or (c) Thunder
Bay or Armstrong, Ontario for domestic consumption or export.

4.267 Since the introduction of the revenue cap, railway revenues have been below, and during the
most recent crop year (2001-02) were significantly below, those permitted under the revenue cap.

4.268 Article I11:4 does not apply to laws affecting the transportation of goods in-transit; Article V
of GATT 1994 does. Article V:1 deems to be "in-transit" goods passing across the territory of a
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contracting state when such passage is only a portion of a complete journey beginning and terminating
beyond the frontier of the contracting party across whose territory the traffic passes. Therefore,
because of the geographic and other limitations of the revenue cap, the only portion that affects
transportation of United States-origin grain for domestic use in Canada are those movements destined
for either Thunder Bay or Armstrong. However, there are virtually no such movements of
United States-origin grain to Thunder Bay or Armstrong for domestic sale in Canada because there is
no natural market for eastbound movements of United States-origin grain through Canada: it is far
easier for United States-origin grain to move eastbound through the United States, south of the Great
Lakes, and then north into Canada.

4.269 Furthermore, United States-origin grain is not accorded less favourable treatment. Railway
rates are set on a commercial basis. In addition, the revenue cap has not been met and is unlikely to
be met in the future.

4270 Railway rates are set on acommercia bass as the revenue cap does not actually regulate rates
for shipping in any way. The revenue cap only regulates the revenues earned by the prescribed
railways, on the prescribed parts of certain movements. The revenue cap does not specify or limit
individua freight rates and the discretionary setting of rates is left entirely to them.

4271 For movements that include a "non-revenue cap" portion, only the rates for the full movement
are relevant and the railways have the discretion to charge what the market will bear, regardiess of
what the rate may be for the revenue cap portion of the movement. It is generally accepted that
railways in North America practice differential pricing. This practice consists of charging prices that
the market will bear by examining a shipper's transportation aternatives, including aternative costs,
for the full movement, that is from the origin to destination. Because of the railways differential
pricing practices, the revenue cap clearly does not confer treatment that is less favourable for
movements of United States-origin grain. Accordingly, the revenue cap does not accord treatment
that is less favourable for movements of United States-origin grain.

4272 The revenue cap has never been met and is unlikely to be met in the future. Since the
introduction of the revenue cap, railway revenues have been below, and during the most recent crop
year were significantly below, those permitted under the revenue cap. Thisiis, in part, because the
revenue cap baseline already provides an adequate level of returns to the railways. Further, revenue
caps are not adjusted downward for productivity gains.

4.273 Actua revenues earned by the railways are significantly below the maximum entitlement.
The railways had the option to charge higher rates and till meet the requirements of the CTA, but
chose not to. This supports the presumption that as profit-maximizing enterprises, the railways were
simply charging the rates the market would bear. In addition, the formula used to caculate the
revenue cap alows for upward adjustments for inflation but no corresponding reduction for gains in
productivity. As a result, it is expected that over time there will be an increase in the gap between
grain revenues and the revenue caps.

4. Producer Car Allocation isconsistent with Articlelll:4

4.274 Since 1 August 2000, there has been no government intervention or forma mechanism for the
alocation of rail cars, with the exception of a minor role played by the CGC. The railways alone
determine how rail car supply will be alocated, based on commercial considerations. The CWB and
grain companies obtain rail cars from the railways. Farmers can aso access rail cars themselves in
order to load their own grain directly for shipment to a termina elevator or other destination. These
rail cars are known as "producer cars’ and provide farmers with the opportunity to by-pass the
primary elevator and save on elevation charges.
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4.275 Farmers apply to the CGC for producer cars. The CGC only alocates those rail cars that the
railways make available; and it is the railways that determine the number of rail cars that will be
provided to its various customers, based on commercia considerations. The CGC dlocates the rail
cars on a first come-first served basis, under conditions set out in the CGC's annua "Producer Car
Order".

4.276 Producer cars are allocated on a non-discriminatory basis. The term "producer” is not defined
inthe CGA and, contrary to the United States assertion, there is no indication in the CGA (or, for that
matter, in the description of the producer car programme prepared by the CGC and upon which the
United States relies), the Regulations or the practice of the CGC that Section 87 of the CGA only
applies to producers of Canadian grain.

4.277 A United States producer requesting a producer car for United States-origin grain in Canada
would be treated as a Canadian producer requesting a producer car for his Canadian grain. An
application received by the CGC from a United States producer would have to comply with the same
conditions as an application from a Canadian producer. Therefore, the CGC does not accord less
favourable treatment to United States -origin grain.

4.278 Canadds conclusion with respect to Article 111:4 is that United States assertions are founded
neither in law nor fact.

5. Claimsunder Article 2 of the TRIMS Agreement

4.279 First, the United States request does not identify any trade-related investment measure. The
CGA and the CTA are not trade-related investment measures. Therefore, the TRIMs Agreement does
not apply. Second, the measures being challenged by the United States are not covered by Item 1(a)
of the Illustrative List and are not local content requirements. Third, the United States allegation that
the "grain segregation measures' require elevator operators to "use" domestic Canadian grain has no
foundation in fact or law.

4280 As athreshold matter, it is not at all clear that the term "use" in the context of the TRIMs
Agreement refers to handling, transportation or storage of products. Moreover, Section 56 of the
Regulations does not require elevators to "use' domestic grains over imports, nor does it condition
any advantage on the purchase or use of Canadian grain. This provison smply alows mixing of
Eastern Canadian grain. As well, mixing restrictions have nothing to do with loca content
requirements. Section 56 provides that elevators that handle grain, be it Canadian or foreign grain,
may have to respect certain mixing restrictions. Finaly, the United States allegation that shippers are
required to "use" domestic grain "in order to obtain the advantages of the rail revenue cap or
government rail cars' is aso unsupported by fact and law. With respect to the revenue cap, the
United States has not established that the rail revenue cap confers any advantage, or that it is the type
of advantage contemplated by Item 1(a) of the Illustrative List. With respect to "government rail
cars' it is unclear what this refers to. Canada assumes that the United States refers to Section 87 of
the CGA, which is the rail car alocation provision it refers to under its Article Il challenge. This
provision does not require use of Canadian grain in order to obtain a producer car.

4281 The United States assertions that Canada has violated its obligations under Article 2 of the
TRIMs Agreement are founded neither in law nor fact and should be dismissed

l. FIRST ORAL STATEMENT OF THE UNITED STATES

4282 Initsfirst ora statement, the United States made the following arguments:
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1. GATT Article XVII Claims

4283 The GATT 1994 does not prohibit Members from establishing and maintaining a STE and
granting to that STE special benefits and privileges not available to private sector enterprises.
However, in recognition of the fact that these benefits and privileges may enable the STE to engage in
trade-distorting practices to the detriment of other Members, Article XVII imposes obligations on
Members that choose to establish an STE.

4.284 In particular, in order to ensure that such trade-distorting practices do not occur, Article XVII
imposes an obligation on the Member establishing the STE to ensure that the STE acts in a manner
consistent with general principles of non-discriminatory treatment, to make purchases or sales solely
in accordance with commercia considerations, and to alow the enterprises of other Members an
adequate opportunity to compete. As made clear by the Korea - Various Measures on Beef pand, a
violation of any of these obligations constitutes a violation of Article XVII. These obligations are
inter-related and should be read together as a consistent regime designed to discipline STEs that might
otherwise engage in trade-distorting practices.

4285 Canada seems to argue differently in its written submission with regard to the relationship
between Article XVII:1(a) and 1(b). But it certainly agreed with this interpretation earlier in these
proceedings. In particular, in its Article 6.2 submission last spring, one of Canadas arguments for
dismissing the United States panel request was premised on the notion that Article XVI1:1(a) and (b)
had distinct obligations.

4286 Canada, like all Members who establish STEs and grant them special benefits and privileges,
must fulfil its obligations under Article XVII and ensure that the CWB does not engage in trade-
distorting conduct. Canada has not met this obligation.

4.287 Canada has provided the CWB with exclusive and specia privileges, including: (1) monopoly
rights of purchase and sale of all Western Canadian wheat for export and domestic human
consumption; (2) the right to set the price paid to Canadian producers for wheat; (3) government
guarantee of initial payments made to producers; and (4) government guarantee of CWB financia
operations, including CWB borrowings at levels far exceeding the amount required to finance CWB
sales operations and CWB credit salesto foreign buyers.

4.288 The CWB does not sdll grain as a private-sector actor according to commercia considerations
and therefore violates Article XVII. The CWB is an undisciplined state enterprise with special

privileges neither enjoyed by a cooperative or a large private-sector corporation. Unlike the CWB,
producers cooperatives are voluntary, private associations. The CWB, on the other hand, requires al
Western Canadian farmers who wish to sell their wheat for human consumption or export to do so
through the CWB. Farmers in atrue cooperative have the option, not the obligation, to join in ajoint
enterprise. Also, unlike a cooperative, the CWB is not required to sell the wheat grown by Western
Canadian farmers. It has strong incentives to do so, but it is not required to do so. In short, the CWB
is asales organization, but a very unusua one.

4.289 Canadas analogy to corporations such as Cargill is similarly off the mark. The CWB does
not act as a private sector grain exporter according to commercial considerations. First, a private
exporter who wishes to export wheat must first purchase that wheat on the domestic market, with the
market establishing the price, not the exporter. In contrast, the CWB has a guaranteed supply of
wheat at a cost of acquisition well below market value. Canada acknowledges that it sets the initial
payment price, and that this price is below estimated market value. Canada tries to argue that it has
no guaranteed supply because farmers are not forced to grow wheat under Canadian law. However,
many farmers do in fact grow wheat, and these farmers are obligated to have the CWB export that
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wheat. Many Canadian farmers do not want to sell their wheat for domestic human consumption and
export to the CWB, but they are forced to do so by operation of Canadian law.

4290 Second, if a private exporter misudges the price of wheat, it has to absorb the loss. The
CWB, however, is shielded from these market forces. The CWB is not required to recoup the total
amount of itsinitial payments to farmers. Instead, under the Government of Canada’s initial payment
guarantee, the Canadian Parliament bails out the CWB if the amount the CWB receives for sdlesin a
given marketing year falls below the CWB's totd initial payments to producers.

4,291 Third, the CWB's guaranteed access to supply at a known price enhances the CWB's ahility to
forward contract wheat for future delivery at a fixed price, in a manner that a private exporter could
not accomplish without assuming considerable financia risk and added handling costs.

4.292 Fourth, the CWB is given more favourable credit terms than a commercia exporter would
receive. The Government of Canada aso guarantees the CWB's borrowings, thereby giving the CWB
an opportunity to offer favourable credit terms to high-risk buyers.

4293 The CWB's legidative mandate to maximize revenues, not profits, also leads to a violation of
Article XVII. By satute the CWB is required to sl Western Canadian wheat "for prices as it
considers reasonable with the object of promoting the sale of grain produced in Canada in world
markets." Thus, the CWB has a fundamentally different objective than profit-maximizing, private
export companies. That objective — to maximize revenues — means that the CWB has strong
incentives to act inconsistently with commercial considerations.

4294 In light of these extensve, market-distorting business practices and Canadas
acknowledgment that it has not taken any steps to ensure that these non-commercia practices do not
lead to serious obstacles to trade, one can only conclude that Canada has failed to comply with
Article XVII.

4.295 Canada spends much of its submission knocking down the straw man concerning "obligations
of process' and "obligations of result.” Canada seems to justify this straw man argument based on the
fact that the United States' submission uses phrases such as " Canada must ensure that the CWB meets
the Article XVII disciplines” However, our use of this phrase is simply a shorthand for the
obligations of Canada as set out in Article XVII. We do not see Canada as disagreeing that it has such
obligations. Use of the word "ensure" to summarize the obligations under Article XVII is entirely
appropriate. We would recall Article XV1:4 of the Marrakech Agreement Establishing the World
Trade Organization. That article, which applies to the GATT 1994, provides. "Each Member shdl
ensure the conformity d its laws, regulations, and administrative procedures with its obligations as
provided in the annexed Agreements.”

4296 The United States submission does not, as Canada claims, argue that Article XVII contains
"obligations of process." The reason that the United States submission emphasizes the lack of any
Canadian controls over the CWB is that without such controls, the CWB will not act, and has not
acted, in accordance with commercia considerations. It is not for the United States to say how
Canada should mest its obligations. However, where Canada establishes an STE such as the CWB,
with a guaranteed supply of wheat at below market prices and all of its other advantages, and without
any statutory or other mechanism to require compliance with the Article XVI1 disciplines, Canada has
not met its obligations.

4.297 The United States has not, as Canada has claimed, asked the Panel to reverse the burden of
proof. To the contrary, the entire first United States submission is dedicated to meeting the
United States' burden of proof. It does this by setting forth the privileges enjoyed by the CWB, its
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statutory structure and mandate, all of which combine to show that the CWB acts in a non-commercial
manner.

4298 Canada seems to argue that the United States must submit actual sales data to meet its burden
of proof. It is this Canadian argument, not the United States submission, that departs from
jurisprudence under the DSU. Certainly nothing in GATT Article XVII, or under the DSU, specifies
the types of information that a complainant must use to meet its initial burden. Why did the
United States decide to present its case in thisway? Fird, the structure and advantages of the CWB
are publicly available, and we believe that they are more than sufficient to meet the United States
burden of establishing an Article XVII violation. Second, and in contrast, specific data on CWB sales
practices are not publicly available. The United States has asked Canada for such information under
the procedures set forth in Article XVII [ ]*°. Canada has chosen not to provide it. We therefore
chose to present our case based on the information available to us, and not on the basis of information
held primarily by the Government of Canada under a veil of secrecy.

2. GATT Articlelll:4 and TRIMsArticle2 Claims

4299 The United States is aso challenging Canada's discriminatory treatment of imported grain.
Canada's grain segregation requirements, its rail revenue cap, and its producer car programme al
discriminate againgt grain imports in violation of Canadas national treatment obligation under
Article 111:4 of the GATT 1994 and Article 2 of the TRIMs Agreement.

4300 The United States is challenging Canada's grain segregation requirements under the Canada
Grain Act and Canada Grain Regulations, as well as the regulation of the bulk grain handling system
and grain transport system. Under these regulations imported grain is being treated less favourably
than like Canadian grain — a violation of Canada's obligations under Article I11:4 of the GATT 1994.

4301 Canadas violation of Article 111:4 could not be clearer. First, there is no question that
imported and domestic grains are "like products’ for purposes of Article 111:4. Canada's argument
that the imported grain at issue may not be a "like product” with respect to domestic grain is
disingenuous, especialy since some imported United States' grain is the same variety as Canadian
grown grain, the only difference being that the United States grain is grown south of the Canadian
border.

4302 Thereisaso no question that the grain segregation regulations at issue affect the internal sae,
offering for sale, purchase, transportation and distribution of grains, since the overwhelming majority
of grain in Canada travels though the bulk grain system.

4303 Findly, the treatment accorded to imported grain is less favourable than that accorded to like
domestic grain. As explained by the Appellate Body in Korea - Various Measures on Besf,
"Article 111 obliges Members of the WTO to provide equality of competitive conditions for imported
goaods in relation to domestic products.”

4,304 Canada responds that in certain cases the CGC has alowed imported grain to enter into
Canadian elevators. However, what is critical for purposes of the Article 111:4 analysisis the fact that
under Canadian law and regulations, Canadian grain is automaticaly alowed entry into Canadian
elevators. Imported grain, however, requires special permission, under conditions specified nowhere
in Canadian law. Furthermore, as Canada references in its own submission, approvals are often
subject to certain burdensome and costly sealing and labelling requirements that are not imposed on
like domestic grain.

40 For reasons explained in Section V.B, the content of this sentence was redacted from the July Panel's
final report.
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4305 The Canadian Grain Regulations promulgated under the Canadian Grain Act provide further
restrictions on the free flow of imported grain. The effect of the Canadian anti-mixing requirement is
to cut off imported grain from existing Canadian distribution channels, with the effect of reducing the
commercial opportunities of imported grain to reach Canadian end-users. As in the case of Korea -
Various Measures on Beef, this segregation "can only be reasonably construed, in our view, as the
imposition of a drastic reduction of commercial opportunity to reach, and hence to general sales to,
the same consumers served by the traditiond . . . channels.”

4306 Canadasargument that United States exporters can sell grain directly to Canadian end users
does not address the discrimination inherent in the bulk grain handling system. Article 111:4 protects
conditions of competition, not trade flows per se. The United States is not required to demonstrate
any trade effects of Canada's measuresin order to establish aviolation of Article 111:4.

4.307 Canadas reference to the Wheat Access Facilitation Programme ("WAFP") does rot counter
the argument that imported grain is subject to discriminatory treatment. Under the WAFP, grain
elevators that receive United States wheat must satisfy numerous onerous regulatory requirements
and seek CGC approval. In fact, no United States wheat has ever been shipped under the WAFP
because of these onerous requirements.

4,308 Canada aso makes a half-hearted attempt to invoke an Article XX (d) defence in an attempt to
justify its discrimination against imported grain. However, Canada has the burden of establishing the
existence of an exception under Article XX, and the single paragraph in Canada's submission does not
meet this burden. Canada has not shown how the discriminatory measures at issue here are designed
to secure compliance with a legitimate regulatory scheme and are necessary to secure such
compliance. Furthermore, Canada has failed to demonstrate that its discriminatory measures are not
applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination or a
disguised barrier to international trade.

4309 The United States submits that the rail revenue cap and the producer car programme aso

violate Article I11:4 by according treatment to imported grain that is less favourable than the treatment
granted to like products of nationa origin. Only Western Canadian grain, not imported grain, benefits
from the rail revenue cap programme. This favours Western Canadian grain, since railroads shipping
Western Canadian grain must choose a tariff for transport so that total revenue does not exceed the
government-mandated rail revenue cap. In contrast, the railroads are free to charge higher tariffs for
non-Western Canadian grain in order to boost revenues not subject to the revenue cap. This dual

scheme gives domestic grain a competitive advantage.

4310 Similarly, the producer car programme only provides cars to domestic producers for the
transport of domestic grain.  The provision of government rail cars only for domestic grain gives
domestic grain a specia privilege and a competitive advantage by lowering the transportation costs
for domestic grain. Canada's submission mentions that United States' farmers can use producer cars.
However, the issue here is the treatment of grain. Since farmers must be able to use the producer cars,
and United States farmers are not in Canada, we fail to see how United States grain can take
advantage of the producer car programme.

4311 Canadds grain segregation requirements and discriminatory rail transport measures also
violate Article 2 of the TRIMs Agreement. Under Article 2, TRIMs that are inconsistent with
Article 111 of the GATT 1994 are also inconsistent with the TRIMs Agreement. The grain segregation
requirements and the rail transportation measures both require elevator operators and shippers,
respectively, to favour domestic over imported grain. Both of these measures also fall squarely within
IHudtrative Ligt 1(a) of TRIMs and thus violate Article 2 of that Agreement.
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J. FIRST ORAL STATEMENT OF CANADA
4312 Thefollowing summarizes Canadas arguments in itsfirst oral statement:
1. Article XVI1

4313 At the heart of Article XVII is both a right and an obligation. The right is to establish and
maintain state trading enterprises and to grant them exclusive and specid privileges. The obligation is
that these enterprises not discriminate in their purchases and sales in the sense of GATT 1994.

Article XVII does not prescribe how this obligation is to be fulfilled. It leaves that up to each
Member to decide. It certainly does not require Members to set up "processes and procedures’,
"supervisory controls' and "statutory or other mechanisms'.

4314 Article XVI11:1(a) sets out the principal substantive obligation under Article XV11:1: in respect
of their purchases and sdles, state trading enterprises must act in a manner consistent with the general
principles of non-discriminatory treatment in GATT 1994. This refers, at a minimum, to the most-
favoured-nation ("MFN") treatment principle set out in Article | of GATT 1994. Article | in turn
provides the advantages, favours, privileges and immunities granted in respect of products destined to
one Member, must be extended immediately and unconditionally to products destined to other
members. In respect of export saes, therefore, the applicable principle of non-discriminatory
treatment would prohibit the selling of products at a higher price or under more stringent terms and
conditions into one market than when sdlling into another. The MFN principle would require the
sdller to extend the more favourable of the terms and conditions to al other Members to which a
product is destined.

4315 However, markets and market conditions differ from one country to another. For this reason,
private traders make distinctions as to pricing and terms of sales based on these market conditions, as
do state trading enterprises. Article XVI1:1(b) interprets Article XVI11:1(a) to the effect that a state
trading enterprise may "discriminate” in its purchases or salesin the sense of Article | of GATT 1994,
so long as it does so in accordance with "commercial considerations'.

@ "Commercia considerations’

4316 The term "commercia considerations' is nowhere defined, but Article XVII contains ample
clues as to the most reasonable interpretation.  Again, it should be recalled what is at issue here:
where an enterprise gives an advantage in respect of products destined to one Member, but not in
respect of products destined to another. So the question is, therefore not whether the advantage is
consistent with commercia considerations, but rather whether the refusal to grant that advantage in
other markets is consistent with commercial considerations.

4317 Article XVII:1(a) refers to "private traders’; Article XVII:1(b) taks about "customary
business practice’ and sets out certain market-related factors. In this light, "commercia
considerations’ are those considerations that a private trader in similar circumstances would take into
account in making purchases or sales. In determining whether a sate enterprise and a private trader
are in smilar circumstances, account must be taken of the special or exclusive privileges that have
been granted. A state trading enterprise acts in accordance with commercial considerations wherein
its refusal to extend an advantage granted to products destined to a Member, to products destined to
other Members, it acts consistently with the normal business practices of private traders in similar
circumstances.
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(b) "Processes or procedures’ are not required

4318 Article XVII is not an obligation of means, but of results. It requires a specific outcome, but
does not prescribe a particular means by which this outcome is to be achieved. The term "undertake"
manifestly does not obligate a Member to implement any "processes or procedures’ or, as the EC
suggests, "supervisory control”. But even if the United States is correct and Article XVII imposes an
obligation of means, Canada has established the means to ensure that the CWB acts in a manner
consistent with Article XVII.

(c) Burden of proof

4319 There is no evidence to demonstrate that Canada is in violation of its obligations under
Article XVII. The United States seeks to reverse the onus of proof by arguing that, because Canada
has exercised its rights under Article XVII by granting the CWB certain privileges, Canada is no
longer entitled to the normal presumption that it has acted in accordance with its obligations under
GATT 1994.

4320 The claim is not that the CWB actualy does discriminate, but rather, that it can. This is
hypothetical speculation. Whatever the CWB could do if it ® chooses, does not congtitute the
concrete evidence that would be necessary to begin evaluating a claim under Article XVII.

2. Articlelll :4
@ Measures related to entry of grain into elevators and mixing requirements

4321 Thetwo measures at issue, Section 57 of the CGA and Section 56 of the Regulations, form an
integral part of the Canadian grain quality assurance system. To achieve the objectives of the system,
Canada has put in place a dtrict variety registration process and has established grading standards.
Grain is assembled into lots of like quality in order to maintain the quality of grain while it moves
through the system and to markets. Grain is also subject to inspections to ensure cleanliness.

4322 There are over a hundred thousand farmers in Canada who produce on average about 60
million tonnes of grain each year, about half of which is exported. Most grain is grown far from
export points and requires approximately 20,000 rail cars and about 300,000 rail movements to
trangport it over a distance of approximately 1,600 kilometres. In addition to distance, the large
volume of grain that transits through elevators poses further logistical challenges. Different types and
grades have to be taken into consideration as end-users expect to get not only the type of grain they
contract for, but aso the quality they order. Adequate guarantees to preserve integrity in the bulk
handling system are necessary, and this is why the Canada Grain Act and Regulations set out certain
rules, among which are the measures that the United Statesis challenging.

(b) Entry authorization

4323 United States-origin grain has never been refused entry into Canadian elevators under
Section 57 as this provision is not a prohibition. Rather, it gives the CGC discretion to accommodate
the delivery of foreign grain into licensed Canadian e evators, which has been faithfully and routinely
exercised to authorize such deliveries. This is fully consistent with the original object of that
provision: not to hamper trade, but smply to track the nature, amount, and movements of imported
grain delivered to elevators in order to maintain the quality differences of grain in the handling
system.
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4.324 No authorization is required for end-users or for Eastern primary eevators. Authorization is,
however, required for foreign grain to enter Western primary elevators, transfer elevators or terminal
elevators.

4325 The CGC has the discretion to grant authorization; and there is no alegation that this
discretion has ever been exercised inconsistently with Article [11:4. Where a measure can be and is
applied consistently with WTO obligations, there is no violation.

4,326 In addition, the authorization requirement does not in and of itself amount to "less favourable
treatment”. Authorization is granted routinely and consistently, within a day or two of the elevator's
request. No request for authorization has been denied and there is no cost associated with making a
request. Furthermore, the CGC has given, and gives, advance consent to entry of large volumes of
United States-origin grain into certain elevators.

(c) Grain mixing restrictions

4327 There are no mixing restrictions or segregation requirements applied when grain is sold
directly to end-users, which isin fact how most United States farmers and grain companies sell grain
in Canada. Various mixing restrictions apply in the transfer and terminal elevator system to ensure
that only grain of like quality is mixed, subject to some exceptions set out in the Regulations or as
otherwise authorized. Both foreign and Canadian grain is subject to the principle that only grain of
like quality should be mixed in the bulk handling system. However, even if the products were to be
consdered "like" in the sense of Article I11:4, because imported grain is not subject to the same
quality assurances as is Canadian grain, and the quality of foreign grain is often unknown, a different
treatment in the bulk handling system may be necessary. In any event, as noted by the Section 337
panel, even if different, this treatment is not less favourable.

4.328 The treatment of grain in this situation is completely different than that which arose in Korea
- Various Measures on Beef, where imported beef had to be sold in different stores from domestic
beef. United States-origin grain can and does enter Canadian elevators, a a volume of amost 3
million tonnes each year. United States-origin grain aso has unimpeded access to end-users.

@  ArideXX(d)

4329 Even if the grain handling provisions at issue are found to be in violation of GATT
Article 111:4, they are justified under Article XX(d). The grain handling provisions are necessary in
order to secure compliance with the grading provisions of the Canada Grain Act, and to ensure that
there is no misrepresentation of grain in the system, consistent with the Competition Act and other
applicable laws dealing with deceptive or misleading practices. These laws are not inconsistent with
the provisions of the General Agreement. In addition, these measures are not applied in a manner that
constitutes a means d arbitrary or unjustifiable discrimination between countries where the same
conditions prevail, or a disguised restriction on internationa trade.

(e) Measures related to the transportation of grain

4330 Producer cars are available to all producers, regardless d origin. There is no differential
treatment and therefore no less favourable treatment of imported grain in Canada.

4331 Theralway revenue cap has never been reached, and the railways set rates commercialy and
practice differential pricing. The United States Department of Commerce recently found that the
revenue cap does not confer a benefit to domestic producers. This effective admission against interest
should be considered conclusive: if, as Commerce has found, Canadian farmers do not benefit from
the cap, there can be no treatment less favourable of non-Canadian products.
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H TRIMs Agreement alegations

4.332 As recognized by the European Communities in its third party submission, the United States
has not established the existence of any trade-related investment measure, nor has it demonstrated the
existence of any local content requirement, let alone a violation of the TRIMs Agreement

K. SECOND WRITTEN SUBMISSION OF THE UNITED STATES
4.333 Inits second written submission, the United States made the following argumerts:

1. Canada has breached its obligationsunder GATT Article XVII

4334 Article XVII sets forth clear obligations for any Member, including Canada, that chooses to
establish a STE and provide that STE with specia and exclusive privileges. Under Article XVII,
Canada undertakes that if it chooses to establish or maintain an STE, that STE shall "act in a manner
consistent with the genera principles of non-discriminatory treatment” prescribed in the GATT 1994.
As Article XVII goes on to state, it is understood that this obligation requires that the STE make
purchases and sales "solely in accordance with commercial considerations.” Furthermore, this
obligation requires that the STE "afford the enterprises of the other [Members] adequate opportunity .
.. to compete.”

4335 The CWB's unique legal structure, its unchecked exercise of its exclusive and specia
privileges, its incentives to act in a non-commercia and discriminatory manner, and the lack of any
countervailing government supervision necessarily results in sales that are not in accordance with
Article XVII standards. Y et Canada takes no action to ensure that the CWB adheres to the behaviour
required by Canadas Article XVII obligations. Under these circumstances, the only possible
conclusion is that Canada has breached its obligations under Article XVI1I.

4336 Article XVII contains severa distinct obligations, and a violation of any of these would
sufficiently result in a violation of Article XVII. As stated unequivocaly by the Korea - Various
Measures on Beef panel, "[a] conclusion that the principle of non-discrimination was violated would
suffice to prove aviolation of Article XVII; similarly, a conclusion that a decision to purchase or buy
was not based on '‘commercial considerations,’ would also suffice to show a violation of
Article XVII."

4.337 Inthiscase, the CWB acts inconsistently with all of the standards set forth in Article XVI11:1.
The CWB takes actions that violate principles of non-discriminatory treatment found in the GATT
1994, fails to act in accordance with commercial considerations, and denies the enterprises of other
Members an adequate opportunity to compete for participation in the CWB's purchases and sales.

4338 Article XVII:1(a)'s obligation to act "according to the genera principles of non-
discriminatory treatment,” goes beyond most-favoured-nation principles to include behaviour that
would run afoul of the general principles of non-discriminatory treatment in the GATT 1994. This
includes discrimination between third country markets, as well as discrimination between domestic
and third country markets. The CWB engages in both types of prohibited, discriminatory conduct.

4339 Moreover, the very structure of the CWB export regime leads the CWB to make sales not in
accordance with commercia considerations under Article XVII:1(b), which aso violates the
principles of non-discriminatory treatment set forth in Article XV11:1(a).

4340 As the CWB itself observes, "The link between farmers and the federa government offers
three distinct economic advantages. Firstly, the federal government guarantees initia payments to
farmers when they deliver their grain. Secondly, the CWB is able to compete in higher risk markets
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and make sales on credit because of federal government backing. Finally, the government guarantees
our borrowing enabling us to finance our operations a much lower rates of interest than any
comparably-sized, private-sector company. These financia savings more than cover the CWB's
adminigtrative costs." These specia and exclusive privileges, combined with the CWB's structure and
lack of government oversight, necessarily lead to non-competitive and discriminatory practices.

4.341 In addition, the specia and exclusive privileges of the CWB give it more pricing flexibility
and less exposure to market risk than a commercial actor. For example, while a commercia grain
trader has to pay the market price — a price that fluctuates and cannot be taken as fixed or guaranteed
for a given marketing year — for grain, the CWB, through its special and exclusive privileges, has a
fixed, guaranteed and known acquisition cost of wheat aong with guaranteed supply. Similarly,
according to the CWB's own analysis, the CWB "manages risk to an extent not available in the open
market[.]" Indeed, "[t]he average risk management costs for [non-Board grains] flax and canola were
found to be at least $5.53 per tonne higher than the cost of managing a wheat transaction through the
CWB." Such arisk structure, by artificially lowering CWB costs, clearly gives the CWB greater
pricing flexibility than a commercia actor, because a commercia actor would have to pay to manage
risk in away that the CWB does not.

4,342 Canada appears to admit that some discipline over the CWB is required if the CWB isto act
in accordance with commercial considerations, noting that "the discipline over the CWB is not from
the top but from the bottom. The farmers will ensure that the CWB acts in accordance with
commercia considerations.” However, as we emphasized in our responses to the Panel's questions,
wheat farmers in Canada cannot discipline the CWB because the farmers are required, by law, to sell
al of their grain for human consumption and export to the CWB. Canadian wheat farmers have no
real choice. They sdll to the CWB at a fixed initial payment price that is set by the Government of
Canada and the CWB, and that is guaranteed by the Government of Canada. Due to the
disadvantageous terms of the buy back programme, a farmer who wants to sell wheat for domestic
human consumption or export has no real alternative but to sell his wheat to the CWB.

4,343 The Canadian Government's guarantee of al initia payments for wheat, which trandates into
a fixed, guaranteed, and known acquisition cost, combined with other aspects of the CWB export
regime, clearly enable the CWB to act non-commercialy. Asthe CWB itself has observed and we
noted in our first submission, Canadas guarantee of initia payments "is like a revenue insurance
policy for farmers with no premiums." Thereis no risk to the CWB for running pool deficits because
"the federa government makes up the difference” The CWB uses its pricing flexibility and its
reduced risk exposure to make sales on non-commercia terms in order to target particular export
markets. This results in a violation of the general principles of non-discriminatory treatment and
deprives the enterprises of other Members an adequate opportunity to compete according to
customary business practice.

4344 One example of this behaviour is the CWB's decision to pay premiums to Canadian farmers
for high qudity wheat even when this acquisition behaviour is not justified by demand for high
quality wheat in third-country markets. This behaviour gets to the heart of the CWB's non-
commercia practices. The CWB gives Western Canadian farmers an incentive to over-produce high
quality wheat and the CWB uses this over-production to act non-commercially and make sales that a
commercial actor would not be able to consummate.

4345 Specificaly, and as mentioned in our first submission, Canadian high-quality wheat
production exceeded demand by 32 per cent over 1992-1997. This occurred because the CWB was
willing to pay a premium for high quality wheat to give it flexibility when it consummates export
sdles. Western Canadian wheat farmers respond to the realities of the CWB-dominated wheat market
and, with only the lower-valued feed market as an aternative marketing option, continue to produce
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and sell wheat to the CWB of a quality and in a quantity that is responsive to the CWB rather than to
market demand.

4.346 This excess of high quality wheat means that for certain transactions, the CWB provides a
price discount for high quality wheat to meet the price competition for lower quality wheet in a given
market. This behaviour results in a protein or quality giveaway, because the CWB provides wheat at
a greater protein level or at a higher grade or quality level than the commercia terms of the contract
require. At the same time, in a second market, the CWB charges a premium price for its high quality
wheat. When combined with the CWB's other incentives and privileges, the ability to price
discriminate in this fashion over the long run is behaviour that runs contrary to commercial
considerations, does not afford commercia enterprises from other Members an adequate opportunity
to compete according to customary business practices, and results in a violation of the non-
discriminatory treatment principles of the GATT 1994.

4347 Canada keeps its pricing data secret, making specific examples difficult to come by.
However, the CWB itsalf states that "[tjhe CWB monopoly captures premiums because it alows price
differentiation].]" The CWB observes that in the 1994-95 crop year, the CWB set a price for No. 2
Canada Western Red Spring (13.5% protein) wheat — a wheat of a higher qudity than No. 3 Canada
Western Red Spring wheat — at prices bel ow the price for No. 3 Canada Western Red Spring. Again,
such pricing flexibility, the result of the CWB's structure and incentives and its exclusive privileges,
could not be exercised by a commercial enterprise acting according to customary business practice.

4.348 One of severa elements of the CWB export regime that allows the CWB to engage in price
discrimination is its ability to benefit from borrowing at below-market rates. Government-guaranteed
borrowing at below-market rates enables the CWB to derive extra interest income from its credit sales
by extending credit at rates that are higher than the government-guaranteed rate extended to the CWB.
The spread in the two rates resuits in additional revenue for the CWB. In the words of the CWB,
"With the CWB's borrowing power, it is able to borrow money at a lower rate of interest than the rate
extended to the credit customer. As aresult, the CWB benefits from the 'spread’ in interest rates in the
form of excess interest revenues over interest expenses.”

4349 These "net interest earnings’ go directly into the pool accounts, even though these earnings
are a benefit of the preferential borrowing rates extended to the CWB, not revenues from wheat and
barley sales. This extra income is significant and "virtually covers the total annual administrative
costs of operating the CWB." The CWB's exercise of its government-guaranteed borrowing
privileges, combined with the incentives of the CWB export regime more generaly, give the CWB
pricing flexibility that a commercia actor would not possess, thus enabling the CWB to act in a
discriminatory manner by not providing other enterprises a adequate opportunity to compete in the
sales of the CWB.

4,350 Canada tries to argue that the CWB should only be held to the standard of affording an
adequate opportunity to compete only to enterprises with similar exclusive and specia privileges like
those enjoyed by the CWB. This defies logic and is unsupported by the text of Article XVII. The
obligation under Article XVI1I is not to protect the non-commercia behaviour of an STE with specia
and exclusive privileges in one country from the non-commercial behaviour of an STE with specid
and exclusive privileges in another. The obligation under Article XVII, stated in Article XVI1:1(b),
focuses on the protection of commercia actors, and affording those commercial actors an adequate
opportunity to compete in the marketplace.

4351 As stated in our response to the Panel's questions, Article XV1I:1(b) requires that the CWB
act commercialy, not merely as arational economic actor. Unless the CWB acts in accordance with
commercia considerations, it cannot give the enterprises of other Members an adequate opportunity
to compete. Canada's argument that mere "rational” behaviour is required under Article XVI1:1(b)
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directly contradicts the plain language of the provision, which requires the CWB to act both according
to commercia considerations and afford enterprises from other Members an adequate opportunity to
compete, according to customary business practice.

2. Canada provides less favourable treatment to imported like grain, in violation of GATT
Articlelll:4

@ United States grain and Canadian grain are like products.

4,352 Each category of grain is a like product for purposes of the Panel's analysis under GATT
Articlel11:4 (i.e., wheat, whether domestic or foreign, or soybeans, whether domestic or foreign). As
explained in detail in our responses to the Panel's questions, origin cannot serve as a basis for
distinguishing like products. The Canada grain segregation and rail transportation measures at issue
here differentiate among grains based not on physical characteristics or end-uses, but based on factors
not relevant to the definition of likeness, such as whether or not the grain is "foreign.” Given the
nature of Canada's grain segregation and transportation measures, the United States has met its burden
of establishing that like products are at issue.

4353 Even if Canada contends that the like product analysis should focus on specific varieties of
grain — an argument that is not supported by the measures at issue and that the United States does not
concede — the fact remains that United States growers in the northern United States plant wheat
varieties that are identical to wheat varieties planted in Canada. Canada, in its answers to the Panel's
questions, notes that "[t]here are many different classes of wheat produced in Canada that have
different inherent characteristics and are grown for different uses, such as hard red spring whest (for
bread) as opposed to soft white winter wheat (for cookies)." United States wheat farmers aso grow
hard red spring wheat, and it is this same product that is subject to less favourable treatment under the
Canadian grain segregation and transportation measures.

(b) Canada's Regulations are measures affecting the internal sale, offering for sale, purchase,
transportation, distribution or use of like products.

4,354 Although Canada suggests otherwise in its first submission, there is no question that the
measures at issue here affect the distribution and transportation of like products. As explained in our
responses to the Panel's questions, Section 57 of the Canada Grain Act and Section 56 of the Canada
Grain Regulations are measures that affect the entry of grain into Canadas bulk grain handling
system. Thisbulk grain handling system is part of the internal transportation and distribution network
for grain in Canada. The rall revenue cap and producer rail car measures directly affect the
trangportation of grain.

4.355 There is therefore no question that Article Il applies to the measures at issue in this case.
Canada's references to Article V of the GATT 1994 and to in transit shipments are irrelevant. The
measures at issue in this case are measures affecting the internal transportation and distribution of
grain. Any imported grain or domestic grain entering Canada's bulk grain handling system is subject
to Canadas interna grain regulation when that grain arrives at an elevator in Canada, regardiess of the
final destination of the product.

4356 As explained in our responses to the Panel's questions, some United States grain is truly "in
transit” through Canada and is not subject to Canadas internal regulatory process. United States
grain shipped from the United States State of Montana by rail on seded rail cars that travel through
Canada and do not stop until they reach their fina destination in the United States State of
Washington are not subject b Canadas interna measures because that grain never enters the
Canadian grain handling system. Any Canadian regulations in connection with such traffic in transit
arenot at issue in this case.
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(c) Canada's grain segregation measures accord imported grain bss favourable treatment than
domestic grain.

4357 As discussed in our first submission, "the purpose of Article Il is to ensure that internal
measures not be applied to imported or domestic products so as to afford protection to domestic
production."**  Canada thus has an obligation under Article I11:4 "to provide equality of competitive
conditions for imported products in relation to domestic products.**

4,358 To argue that Section 57 of the Canada Grain Act treats imported grain as favourably as like
domestic grain is disingenuous. On its face, Canada's grain segregation measures discriminate against
imported grain. Section 57 of the Canada Grain Act states that foreign grain may not enter grain
elevators in Canada, unless special authorization is granted. The default is a prohibition on foreign
grain. Canadian grain does not require any special authorization to enter grain elevators. Similarly,
Canada's measures related to mixing treat imported grain less favourably than like domestic grain by
permitting mixing only "if neither of the grainsis. . . foreign grain." These regulatory prohibitions
have a rea, negative impact on the ability of imported United States grain to move through the
Canadian bulk grain distribution and transport system, thereby affording protection to Canadian grain.
The default prohibition impedes commercial opportunities for United States' grain by making it more
costly and burdensome for United States' grain to move through the bulk grain handling system.

4,359 Canadaarguesthat even though these measures prohibit the entry of imported grain into grain
elevators in Canada, the CGC is authorized to grant exceptions to these general prohibitions and, thus,
treatment is not necessarily "less favourable" for imported grain. Canada provides isolated examples
of these CGC authorizations in an attempt to demonstrate that the CGC does provide approvals for the
entry of foreign grain into Canadian elevators. However, these authorizations do not remedy what is
otherwise an Article I11:4 violation. The fact that imported grain needs to obtain these authorizations,
while domestic grain does not, means that the imported grain is treated |ess favourably.

4360 Even when a CGC authorization is obtained under the exception to Section 57 prohibiting
entry of imported grain into grain elevators, imported grain is subject to additiona regulatory
requirements that are not placed on like domestic grain. And under the Wheat Access Facilitation
Programme, storage bins containing United States wheat must be sedled by a CGC employee (not
smply the elevator manager, who is permitted to take such action for Canadian grain).

4361 Despite Canada's statements to the contrary, these additional regulatory requirements result in
real costs to grain elevators and discourage grain eevators from handling United States grain. This
limits the access that United States grain has to the Canadian market.

4.362 Inthe same way that restrictions on access to points of sale can be violations of Article111:4,
restriction on access to key entry points in the distribution network can deny imported grain
competitive opportunities afforded to like domestic grain. For example, the Wheat Access
Facilitation Programme is a series of cumbersome regulatory requirements that imported wheat must
satisfy — but Canadian wheat need not satisfy — in order to enter Canadian grain elevators. These
cumbersome and costly additional requirements provide Canadian grain with more favourable
treatment and results in United States grain being forced to compete on unequa footing.

4363 As the CGC's Memorandum to the Trade explains, "[p]rimary elevator facilities are required
to notify the CGC . . . of the upcoming arrival of United States wheat at least 24 hours in advance to

41 Appellate Body Report, Korea — Measures Affecting Imports of Fresh, Chilled and Frozen Beef
("Korea — Various Measures on Beef"), WT/DS161/AB/R, WT/DS169/AB/R, adopted 10 January 2001,
DSR 2001:1, 5, para. 135.

42 1. (italics in original).
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ensure that a CGC employee/designate is on site when the whest is unloaded.” This CGC employee
must "take a sample for information purposes,” "monitor the flow of United States wheat into the
bin(s)," and "seal the bin(s)." The primary elevator must pay for these CGC services, thereby making
the costs of receiving United States wheat higher than the cost of receiving like Canadian whest.
There are also indirect costs such as the time and equipment it takes to comply with the foreign grain
requirements, and the additional regulatory uncertainty resulting from the need to contact the CGC in
advance and rely upon its inspectors. For Canadian grain, however, the elevator manager does any
necessary weighing and sampling without the need for advance notice.

4364 Again, when United States wheat 5 discharged, the primary elevator must pay for a CGC
employee to return to the elevator. The CGC's office must be notified 24 hours in advance of the
discharge. The CGC employee then must go through the procedure of unsealing the bin(s), sampling,
and monitoring the outward flow of the grain. As Canada itself concedes, "[a]dditional requirements
apply to United States wheat shipped to a processing facility or atermina elevator.”

4365 Finally, despite the fact that the Wheat Access Facilitation Programme provides that "[d]uring
the initial stages of [the Programme], the CGC costs of monitoring United States wheat will be
covered by Agriculture and Agri-Food Canada (AAFC) and the Canadian Department of Foreign
Affairs and International Trade (DFAIT)," this aone does not remedy the inequalities of the system,
which to this day discourage Canadian elevator operators from accepting United States wheat that is
like Canadian wheat. The system puts into effect precisely the type of discrimination that Article 111:4
forbids.

(d Canada's transportation system affords less favourable treatment to imported grain.
() Producer Cars.

4366 Canada has argued that producer cars are theoretically available to al producers, regardless of
whether those producers produce Canadian or foreign grain. But as discussed in our responses to the
Pandl's questions, only Canadian producers can take advantage of producer rail cars under Section 87
of the Canada Grain Act, because al producer car loading stations are in Alberta, British Columbia,
Manitoba, or Saskatchewan.

4367 Furthermore, Agriculture and Agri-Food Canada itself states that only "Canadian grain
producers with an adequate quantity of lawfully deliverable grain may apply to the Commission,” and
the only eligible provinces are "Alberta, British Columbia, Manitoba and Saskatchewan.”

4.368 Access to these producer cars is a competitive opportunity insomuch as they provide domestic
grain producers with increased transportation flexibility and lower costs. Thus, denying imported
grain access to these cars results in less favourabl e treatment for imports.

(i) Rail Revenue Cap.

4369 Therail revenue cap aso violates Article 111:4 by treating imported grain less favourably than
like domestic grain. The revenue cap, which is only available for shipments ¢ domestic grain,
reduces transportation costs and thus provides a tangible benefit to domestic grain. As discussed in
detail in our first submission and in our response to the Panel's questions, because there is a
significant penalty for shippers who exceed the rail revenue cap, shippers have an incentive to charge
lower fees on Canadian shipments than on like foreign shipments. This denies imported grain the
same competitive conditions as accorded like domestic grain.

4370 The United States Commerce Department analysis mentioned by Canada is not relevant to
the legal question before the Panel. The Panel must examine whether the revenue cap results affords
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domestic grain more favourable treatment than like foreign grain in violation of Article I111:4, and to
do so does not require that actua trade effects be shown. The Commerce Department analysis
focused on the fact that the rail revenue cap has not been reached in the 2001-01 and 2001-02 crop
years. The Commerce Department did not address the discriminatory aspect of the revenue cap, that
is, that railroads have an incentive to charge higher rail rates for foreign grain than domestic grain on
the routes governed by the rail revenue cap.

3. Canada hasfailed to make therequisite showing under Article XX(d) with respect to its
grain segregation measures

4371 Recognizing that its arguments under Article 111:4 will fail, Canada attempts to judtify its
grain segregation measures under Article XX(d) of the GATT 1994. This Article XX(d) defence must
also fail because Canada has continuoudly failed to carry its burden of proof with respect to such an
affirmative defence.®

4372 As stated by the Appellate Body in United States - Gasoline and affirmed by the Appellate
Body in Korea - Various Measures on Beef, in examining Canada's grain segregation measures under
Article XX, atwo-tiered analysis is appropriate.

First, the measure must be one designed to 'secure compliance with laws or
regulations that are not themselves inconsistent with some provision of the GATT
1994. Second, the measure must be 'necessary’ to secure such compliance. A
Member who invokes Article XX(d) as a justfication has the burden of
demonstrating that these two requirements are met.**

@ Canada has not demonstrated that its grain segregation measures at issue are necessary to
secure compliance with any provision of Canadian Law.

4373 In a single paragraph in its first submission, Canada asserts that its grain segregation
requirements are necessary in order to secure compliance with the grading provisions of the Canada
Grain Act and to ensure that there is no misrepresentation of grain in the system consistent with the
Competition Act. This mere assertion does not satisfy Canada's burden under Article XX(d).

4,374 Canada has also failed to show how the grain segregation measures are necessary to secure
compliance with either the grading requirements of the Canada Grain Act or the Competition Act.

Indeed, grain can be and is identified in the marketplace based not on whether the grain is of foreign
or domestic origin, but based on the intrinsic characteristics of the grain itself, such as grade and
protein.

(b) Canada's grain segregation measures congtitute unjustifiable discrimination.

4.375 Not only are Canada's grain segregation measures unnecessary to secure compliance with the
Canada Grain Act, they aso constitute unjustifiable discrimination within the chapeau of Article XX
of the GATT 1994. Concerns about misrepresentation and grading apply to al grain, and therefore
al grain — not just imported grain — should be subject to additional regulation and special CGC
oversight. To limit these regulatory requirements to foreign grain only thus results in arbitrary and
unjustifiable discrimination.

43 Furthermore, it is important to note that Canada fails to explicitly invoke this affirmative defence
with respect to its discriminatory rail transportation measures.
44 Appellate Body Report, Korea — Various Measures on Beef, para. 157.
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4. Canada's grain segregation and rail transportation measures are inconsistent with
Article 2 of The TRIMs Agreement

4376 As stated in our response to the Panel's questions, Canada's prohibition on the receipt of
foreign grain in eevators and prohibition on the mixing of foreign grain are "mandatory” and
"enforceable” requirements within the meaning of the TRIMs Agreement llustrative List. Moreover,
they provide direct cost advantages to those elevator operators that accept Canadian grain over foreign
grain because the need for specia authorization to accept and/or mix foreign grain and the onerous
conditions that are often placed on such authorizations creates a regulatory regime that financialy
rewards those elevators that accept domestic grain over foreign grain.

4377 Similarly, the rail revenue cap and producer car programmes are "mandatory” and
"enforceabl€" within the meaning of the TRIMs Agreement Illustrative List. These measures provide
cost advantages in the form of lower rail transport rates to those shippers that choose to ship Canadian
grain rather than foreign grain.

4378 Therefore, these TRIMS, which are inconsistent with Article 111:4, are necessarily inconsistent
with Article 2 of the TRIMs Agreement

L. SECOND WRITTEN SUBMISSION OF CANADA

4.379 Inits second written submission, Canada made the following arguments:
1. Part One: Article XVII

@ The United States mischaracterizes the law

4380 The law does not vary according to the structure of the state trading enterprise in question.
The United States assertion that Article XVI1 contains different obligations in different contexts is not
legally tenable. A central element of the WTO dispute settlement system is that it provides "security
and predictability” to the multilateral trading system. The dispute settlement system cannot be
predictable if obligationsunder the WTO Agreements are interpreted on a case-by-case basis.

4381 Article XVII may not be interpreted to require Canada to edtablish "processes and
procedures’ to oversee the operations of the CWB, while not requiring another Member to take such
measures with respect to its state trading enterprises. Either Article XVII entails an "obligation of
means" or it entails an "obligation of results’. The way that the law is applied may vary depending on
the facts of the case, but obligations under the law are constant.

4382 The law should be interpreted in accordance with the principles of treaty interpretation in
customary international law. The Panel must decide whether, as a matter of law, Article XVII
requires that Members must establish "processes and procedures’ or "statutory or other mechanisms’
to "ensure” that their state trading enterprises comply with Article XVII. Or, whether Article XVII
requires that a Member is responsible for the conduct of a state trading enterprise that it establishes,
and that Article XVII does not prescribe how a Member must discharge that obligation. Once the
nature of the obligation has been clarified, the Panel may examine the facts of this case and determine
whether the law, as interpreted, is applicable to the circumstances at issue.

4383 Article XVII contains an obligation of results, not an obligation of means. On its face,
Article XVII requires a specific outcome: that enterprises act in a particular manner. It does not
prescribe a particular means or mechanism by which a Member isto achieve that outcome. The word
"ensure”, referred to repeatedly by the United States, is not used in Article XVII, Note Ad
Article XVII or the Understanding on the Interpretation of Article XVII of GATT 1994, with the
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exception of a reference to ensuring transparency of the activities of state trading enterprises.
Members did not use "ensure” to describe the obligation under Article XVI1:1; this militates strongly
against reading in that word in Article XVII. The operative verb in Article XVII that describes the
obligation of Members is "undertakes'. The United States defines this word in its First Written
Submission, and the word "ensure" is not found in the definition. WTO Members have given an
undertaking, promise or pledge to be responsible if their state trading enterprises contravene the
requirements of Article XVII.

4,384 The United States has erred in its analysis of the law in three additional ways.

4,385 First, Article XVII places disciplines only on impermissible discrimination. The object of
Article XVII isto prevent Members from doing indirectly through state trading enterprises that which
they have contracted not to do directly with respect to impermissible discrimination.

4386 Article XVII:1(a) sets out the principal substantive obligation under Article XVII:1. At a
minimum, the term "genera principles of non-discriminatory treatment” refers to the most-favoured-
nation principle set out in Article | of GATT 1994. Article | provides that an advantage, favour or
privilege granted in respect of products destined to a WTO Member must be immediately and
unconditionally accorded to the products destined to other Members. In respect of export saes by a
state trading enterprise, Article | would prohibit the selling of products at ahigher price or under more
gringent terms and conditions in one market than when sdlling in another. Under Article XVII, the
most-favoured-nation principle would require the state trading enterprise to extend the more
favourable of the terms and conditionsto al other Members where it sells its products.

4.387 Article XVII:1(b) does not create an obligation independent of Article XVI1I:1(a). Rather, it
interprets and tempers the obligation under Article XV11:1(a). The interpretation was needed because
markets and market conditions vary from one country to another. Accordingly, to remain in business
internationally, all enterprises — whether "state trading” or "private” — make distinctions as to pricing
and terms of sde that may be tied to the destination or the origin of a product, but that are
nevertheless based on commercial considerations. This category of "discriminatory” conduct, which
may be otherwise incompatible with Article XVII:1(a), is protected by Article XVII:1(b). A non-
exhaustive list of commercia considerations is contained in Article XVI1I:1(b). Depending on the
nature of the enterprise or product, other considerations may also be relevant.

4388 Accordingly, Article XVII:1(b) is not an independent obligation. It interprets
Article XV11:1(a) to the effect that a state trading enterprise may discriminate in its purchases or sales
as long as it does so based on "commercial considerations.” Only where a state trading enterprise
discriminates between markets based on nonrcommercial considerations would it then violate
Article XVII.

4389 If Article XVII:1(a) and (b) were interpreted as independent obligations, a violation of
Article XVII:1(@) would be found on the demonstration of "discrimination”, even if such
discrimination were based on commercia considerations. State trading enterprises would not be able
to make distinctions between sellers or purchasers based on the commercial considerations that
private enterprises make, such as "price, quality, availability, marketability, transportation and other
conditions of purchase or sale." In thisway, they would be seriously disadvantaged vis-a-vis private
traders. Nothing in Article XVII indicates that state trading enterprises should be more constrained in
their commercia conduct than private traders.

4390 Article XVII does not limit the nature or scape of privileges that may be granted by Members
to state trading enterprises. Article XVII only disciplines a particular use of their specia and
exclusive privileges: it prohibits state trading enterprises that benefit from "special and exclusive
privileges' from discriminatory conduct that is not based on commercia considerations. Accordingly,
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Article XVII:1 may not be used to discipline measures or actions by Members with respect to state
trading enterprises that are appropriately remedied by other applicable disciplines in GATT 1994 or
other WTO Agreements.

4391 Second, for an export state trading enterprise, the second clause of Article XVI11:1(b) refersto
purchasers. The reference in the second clause of Article XVII:1(b) is to enterprises of other
Members that are interested in purchasing the products offered for sale by a state trading enterprise; in
the case of the CWB this would be wheat and barley. This interpretation is confirmed by the use of
the word "participation”. In the context of exports, enterprises that compete for business in export
markets do not "participate" in each other's sales. Rather, they compete against one another to get
those sales. In each transaction, it is the seller and the purchaser who "participate” in that transaction;
competitors do not "participate”, unless they, too, were aready involved in the transaction. The
reasoning behind this interpretation is simple: the whole object of a commercial enterprise engaged in
salesisto get the business of purchasers, to the exclusion of its competitors. Accordingly, the object
of atransaction is to benefit the "participants’ in the transaction, to the exclusion of other potential
sdllers and purchasers — the competitors. And so, the competitors of an exporter in export markets do
not participate in the sales of that exporter by virtue of the competition alone.

4,392 Commercia actors do not allow their competitors to participate in their sales. The objective
of a commercial actor is to win sales at the expense of its competitors, not to assist them. Thisis
customary business practice. Article XV1I:1 does not obligate the CWB to allow multinational whest
traders such as Cargill or ADM (enterprises that are many times larger than the CWB) to "participate”
in its sdles. Rather, the CWB is obligated to afford wheat purchasers of all Members "adequate
opportunity, in accordance with customary business practice, to compete for participation in [the
CWB'g]... sdles."

4.393 Third, Article XVII does not require non-discrimination between sales in the domestic market
and sales in export markets. It is not clear on what basis "withhold[ing] goods from export markets"
can be equated with the obligation to not discriminate between sales in the domestic and export
market. The proposition is inconsistent with the provisions of GATT 1994. To begin with, Note Ad
Article X1 does not refer to Article | or Article I11, and is not concerned with discrimination by a state
trading enterprise between sales in the domestic market and sales in the export market. Furthermore,
Note Ad Article XVII, which does refer to the genera principles of non-discriminatory treatment,
expressly permits a state enterprise to charge different prices in different markets, provided that such
different prices are charged for commercia reasons. In any event, there is no evidence or analysis on
the record to demonstrate that the term "genera principles of non-discriminatory treatment” includes a
national treatment obligation. Canada has demonstrated that the negotiating history, the jurisprudence
and the writings of prominent experts support the proposition that the term refers only to a modified
mogt-favoured-nation obligation. And, even if Article XVII:1(a) could be found to include national
trestment, it could only be in respect of import monopolies.

4394 Finaly, the "legal structure” and “incentives' of the CWB are fully consistent with
Article XVII. The United States has not established that the CWB does not act in accordance with
Article XVII:1, nor has it been demonstrated that the CWB cannot act in accordance with
Article XVII.

4.395 Canadawould bein violation of its obligation under Article XVII if the United States were to
demonstrate that the CWB does not act in accordance with the genera principles of non-
discriminatory treatment and that such discrimination was not based on the commercia
considerations. There is no evidence to demonstrate that the CWB does not act in a manner
consistent with the genera principles of non-discriminatory treatment. Furthermore, the United States
has expressed its intention not to adduce any such evidence.
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4396 These are allegations as to conduct, but these consist merely of conclusory statements
unsupported by evidence of actual conduct. These do not show that the CWB in fact acts or does not
act in one way or another. Because this case has now been cast in the structure of an "as such”
challenge, it must be demonstrated not that the CWB does or does not act in a particular way, but that
the CWB cannot act in a way that would be consistent with Article XVII: in brief, that its structure
and statutory mandate require the CWB to not respect the provisions of Article XVII.

4397 Furthermore, it has not been demonstrated that the CWB cannot act in accordance with
Article XVII. Canada argues that not only is the mandate of the CWB consistent with Article XVII,
but also that the exclusive and specid privileges granted to it do not result in a violation of
Article XVII.

4.398 With respect to the CWB's mandate, the CWB was established by an Act of Parliament, the
CWB Act, which sets out its corporate structure and its object and powers. Under the CWB Act, the
CWB is incorporated with "...the object of marketing in an orderly manner, in interprovincial and
export trade, grain grown in Canada." Further, Section 7(1) of the CWB Act provides that the CWB
"shall sell and dispose of grain acquired by it pursuant to its operations under this Act for such prices
as it considers reasonable with the object of promoting the sale of grain produced in Canada in world
markets." This mandate does not preclude the CWB from acting in accordance with commercia
considerations.

4399 Nothing in the CWB Act mandates the CWB to act in a way inconsistent with the
requirements of Article XVII. In addition, there has been no analysis or evidence to demonstrate that
the CWB's mandate could not be fulfilled in a manner that is consistent with Article XVII. The
United States expressly acknowledges the discretionary nature of the CWB's mandate in its First
Written Submission when it notes that the CWB could act in violation of Article XVII "if it so
chooses", not that the CWB must act in violation of Article XVII. Similarly, in its responses to the
Pand's Questions, the United States acknowledges that the CWB's mandate does not necessarily
requireit to act in violation of Article XVII.

4400 The exclusive and specia privileges granted to the CWB aso do not result in a violation of
Article XVII. Under Article XVII, Members have the right to establish state trading enterprises and
to grant to these enterprises "exclusive or specia privileges'. The nature and scope of such privileges
is reither prescribed nor proscribed in Article XVII. Commensurate with the right of Members to
grant privileges is the right of state trading enterprises to receive such privileges and, as a corollary,
the right to use the privileges granted to them.

4401 While it was originaly asserted that Canada must be presumed to be in violation of
Article XVII:1 because the CWB could, "if it 0 chooses’, utilize its privileges in a manner
inconsistent with Article XVII:1, it is now asserted that the privileges granted to the CWB necessarily
result in aviolation of Article XVII:1.

4402 Aninterpretation that would require state trading enterprises that enjoy exclusive and special
privileges to act exactly like private enterprises that do not enjoy the same privileges makes the
granting of exclusive or special privileges meaningless as the state trading enterprise would not be
able to use the privileges without violating Article XVII. This would transform the granting of
privileges into an irrebuttable presumption that state trading enterprises, by their very nature, cannot
act in accordance with Article XVII. If Article XVII does not place limits on the nature or scope of
privileges that may be granted, the use of these privileges per se cannot result in a violation of
Artide XVII.

4403 Similarly, assertions that a state trading enterprise, in using its exclusive or specia privileges,
must act in the same manner as do private enterprises that do not enjoy the same privileges, that is,
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that are not in similar circumstances, is a re-statement of the per se theory. The use, and therefore the
grant, of special and exclusive privileges does not result in a violation of Article XVII.

(b) The United States mischaracterizes the facts
4404 There are four fundamenta ways in which the United States mischaracterizes the facts.

4405 First, the CWB does not have a "guaranteed” supply of wheat. Wheat supply is subject to the
vagaries of the agricultural market. These include such things as farmers' planting decisions, other
production decisions and climatic conditions. Taken together, these factors determine the quantity
and quality of production. The quantity and quality of wheat produced at different timesin a single
crop year and from one year to the next can vary significantly. The CWB, therefore, does not have a
"guaranteed” supply of wheat that allows it to "forward contract whest for future delivery at a fixed
price". Like any commercia actor, the CWB's ability to forward contract is limited by factors beyond
its control.

4406 Second, the exclusive and specia privileges granted to the CWB are not unique. Other WTO
Members provide similar privileges to their own enterprises. For example, the United Sates offers
similar credit guarantees to its multinationa grain traders, such as Cargill and ADM. The USDA
administers export credit guarantee programmes for commercial financing of United States
agricultural exports. The use of credit sales guarantees by the CWB is not only not unique, but does
not result in non-commercial behaviour. Rather, it is fully consistent with actions of private grain
traders, including United States multinationals. Where a state trading enterprise acts no differently
from commercial enterprisesin similar circumstances, the state trading enterprise cannot be found to
have acted not in accordance with commercial considerations.

4407 Third, the CWB does not impermissibly "target" markets. "Targeting” has not been
adequately defined, nor has any support been provided that "targeting” constitutes impermissible
discrimination under Article XVII. Thereis aso no evidence to demonstrate that the CWB actualy
targets markets. Therefore, this alegation should be rejected as not having met the threshold of prima
facie evidence.

4408 Furthermore, the United States misinterprets the law. It aludes to "targeting” as driving
competitors out through lower prices. However, as established in Canada's First Ora Statement, the
"non-discrimination” obligation in Article XVII refers to the most-favoured-nation principle. Under
Article |, "targeting" amounts to "discrimination”, not where the targeted market enjoys lower prices,
but where lower prices in certain markets are not offered in targeted premium markets.

4409 Finally, even if it were established that the CWB "targets’ markets, such behaviour cannot
violate the obligation under Article XVII because the identification of particular markets as being
especialy worthy of marketing focus is commonplace commercia behaviour.

4410 Fourth, the Government of Canada has the authority to direct the action of the CWB if
circumstances warrant. The United States assertion that "while [Canada] could supervise the CWB
under Article 18, it chooses not to do so" is incorrect. The CWB acts fully in accordance with
Article XVII, so it has not been necessary for the Government of Canada to direct the actions of the
CWB. If circumstances warrant, that is, if it were to come to the attention of the Government d
Canada that the CWB was acting in a manner inconsistent with Canada's obligations under
Article XVII, then Canada would take appropriate action.
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2. Part Two: Articlelll:4
@ The United States has erred in its analysis of the scope and substance of Article 111:4

4411 Articlelll:4 does not apply to United States-origin grain in the United States. With respect to
the alegation that Canada is in violation of its Article 111:4 obligations because producer cars are
available only in Canada, Canada points out that the national treatment obligation of Article I11:4 only
applies to "[t]he products of the territory of any contracting party imported into the territory of any
other contracting party” in respect of laws and regulations of the Government of Canada affecting
their "internal sale, offering for sale, purchase, transportation, distribution or use'. There is no
support for the argument that the national treatment obligation applies extra-territorially to products
not yet imported.

4412 Article 111:4 aso does not apply to goods in transit. The United States asks the Panel to
extend the coverage of Article 111:4 to any and all goods that enter into Canada from the United States,
whether or not those goods are properly imported into Canada or are being offered in Canada for sale.
This is inconsistent with the provisions of Article V of GATT 1994. Twenty one per cent of
United States-origin grain that enters Canada, usualy by boat and sometimes by rail, goes into
transfer or terminal elevators for loading to vessels and re-export to third countries. This grain is not
imported into Canada. As a basic matter, therefore, this grain is not covered by Article I11:4, which
governs measures applied to imported goods. Rather, for the purposes of customs documentation and
for al other purposes, this grain is transported through Canadain transit. In these circumstances, both
with respect to the CGA and the revenue cap, this grain is subject to Article V and not Article I11:4 of
GATT 1994.

(b) The United States mischaracterizes the facts

4413 First, the United States does not properly represent the movement of United States-origin
grain into Canada or movements of grain through the elevator system. The United States claim that
United States-origin grain is shut out of the Canadan market and cut-off from the normal distribution
channels has no factual basis. Exhibit US 17 does not present a correct picture of movements of
United States-origin grain into Canada as it only takes into account five of the twenty-one categories
of gain covered by the CGA. As a conseguence, the United States significantly understates the
quantity of United States-origin grain actualy imported into Canada.

4414 In addition, the United States assertion that United States-origin grain is cut off from the
"normal” distribution channels because elevator operators have to request authorization to receive
United States grain is based on the incorrect premise that grain destined for the domestic Canadian
market usually moves through the elevator system or that there is an inherent advantage in doing so.
The magjority of Canadian grain destined for domestic consumption does not move through the
elevator system: less than a third of the grain produced and consumed in Canada in 2001-02 and
2002-03 moved through te eevator system. Accordingly, the "normal" distribution channel for
Canadian grain is direct sae to end-users. There are no Section 57 entry authorization requirements
or mixing restrictions in respect of United States-origin grain that is sold directly to end-users. And
while United States-origin grain can enter the Canadian bulk grain handling system much in the same
way as Canadian-origin grain, the economics and logistics of the grain-handling system usually
discourage such movements. Exactly for the reasons put forward by the United States, in the case of
United States-origin grain, because of proximity, it will usualy make more sense for the
United States' farmer to deliver grain not to a Canadian elevator but to a nearby United States
elevator or grain dedler; the grain will then be shipped by rail directly to processors or other end-users
in Canada.
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4415 Second, not al Canadian grain of a certain type is like United States-origin grain of the same
type. Not only isit insufficient to define "like products® by category, but the grades and varieties of
the grain must be taken into account in certain circumstances because of their different end-uses and
end-use characteristics. In any event, the like product issue is irrelevant here as it has not been shown
that any difference in treatment between such imported and Canadian grain amounts to less
favourable treatment within the meaning of Article I11:4.

4416 Third, there are no onerous regulatory requirements related to the entry authorization under
Section 57 of the CGA. The United States refers to the entry authorization request as a requirement
for a "license" that is "conditionally granted." The Canadian Grain Commission does not issue
licenses regarding the entry or handling of foreign grain. There is no requirement for an importer to
obtain alicense, or for imported grain to have alicense. The authorization request smply requires a
letter or email to the CGC advising them of the elevator's intention to receive foreign grain, and
describing the type of grain, quality of the grain, origin and destination, and volume of the grain, as
well as the anticipated date of receipt. The authorization is issued amost immediately and can cover
severa shipments or an entire crop year. The authorization process is routine, quick, responsive to
the needs of elevators and does not result in additional costs. Elevator operators are aware of this
process and make use of it regularly and routinely, free of costs and administrative hasses.

4417 Section 57 of the CGA allows for entry of foreign grain into Canadian elevators and does not
mandate any additional requirements. While conditions regarding the handling of the grain in the
bulk system may be included in the order, these do not require elevators to "satisfy additional onerous
regulatory requirements.” These conditions are either in the nature of a notification requirement or
relate to keeping grain separate for identification purposes and do not themselves result in additiona
costs, except where certain precautions are necessary for phytosanitary reasons.

4418 Fourth, Section 56 of the Regulations does not impose onerous regulatory requirements on
United States-origin grain. The mixing restrictions in Section 56 apply to both Canadian and United
States-origin grain, and can be lifted upon request. The process to obtain an authorization to mix
different Canadian grains is the same process as the process to obtain an authorization to mix
Canadian and foreign grain. Much like the Section 57 entry authorization process, the process to
obtain authorization to mix Canadian and foreign grain is simple and cost free.

3. A proper application of the law to the facts leads to the conclusion that there is no
Article I11:4violation

4419 First, Section 57 of the CGA and Section 56 of the Regulations do not result in less
favourable treatment. The facts do not support the conclusion that United States-origin grain is
receiving less favourable treatment. United States-origin grain can, and does, enter the Canadian bulk
grain handling system. Different treatment of United States-origin grain is necessary because
United States-origin grain is not subject to the same quality assurance system as Canadian grain. This
different treatment does not amount to |less favourable treatment.

4420 The CGC has discretion to authorize mixing of Canadian grain and foreign grain and does so,
just as it has the discretion to authorize the mixing of different classes or qualities of Canadian grain.
The fact that elevators have to make arequest to mix Canadian grain and foreign grain so that it is not
misrepresented as " Canadian grain” does not amount to less favourable treatment of foreign grain.

4421 Second, in any event, Section 57 of the CGA and Section 56 of the Regulations are justified
under Article XX(d). Article XX(d) is meant to "secure compliance with laws or regulations which
are not inconsistent with the provisions of [this] Agreement, including those relating to... the
enforcement of monopolies." It therefore covers measures related to the enforcement of obligations
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under laws or regulations consistent with GATT 1994. It also permits measures necessary to the
enforcement of monopolies.

4422 Reviewing the relevant elements of Article XX(d), the first point pertains to the "necessary”
character of the measure. A panel is not required to examine the necessity of the policy goa of the
measure at issue; only the necessity of the measure to implementing the policy. The term "necessary"
has been interpreted as referring to a range of degrees of necessity. The second point is that the
chapeau to Article XX sets out three requirements that the measure must meet. 1t must not be applied
in such a manner as to congtitute: (1) a means of arbitrary discrimination between countries where the
same conditions prevail; (2) a means of unjustifiable discrimination between countries where the same
conditions prevail; or, (3) adisguised restriction on internationa trade. Discrimination in the context
of Article XX(d) is not the same as discrimination under Article 111:4. A finding that a measure is
inconsistent with Article 111:4 does not necessarily mean that it amounts to arbitrary and/or
unjustifiable discrimination within the meaning of the Chapeau to Article XX.

4423 Previous panels have interpreted the application of a measure to other Members (not just
limited to the complaining party), to secure compliance with the not otherwise inconsistent law or
regulation, as indicative of the measure not being applied in a manner which would congtitute a means
or arbitrary or unjustifiable discrimination against countries where the same conditions prevail. In
this case, it is necessary to track and keep foreign/United States grain segregated from domestic
grain, unless otherwise authorized, in order "to secure compliance with laws or regulations which are
not consistent with the provisions of this Agreement, including those relating to...the enforcement of
monopolies’. Section 57 of the CGA and Section 56 of the Regulations are not applied in a manner
which constitutes a means of arbitrary or unjustifiable discrimination between countries where the
same conditions prevail, or adisguised restriction on international trade.

4.424  With respect to justification of the entry authorization requirement and mixing restrictions of
the CGA, Section 57 of the CGA and Section 56 of the Regulations are necessary to: (1) secure
compliance with grading requirements in the CGA; (2) secure compliance with the CWB Act and with
the enforcement of the CWB monopoly; and (3) secure compliance with the Competition Act by
ensuring that grain is not misrepresented in Canada and in third countries as Canadian grain. These
Acts (or the relevant provisions of the Act in the case of the CGA) are consistent with GATT 1994.

4425 The Pand does not have to consider the choice made by Canada to protect consumers of its
grain against misrepresentation, to ensure the quality of Canadian grain, and to enforce the CWB
monopoly, nor the level of protection Canada wishes to achieve. The Panel need only determine if
Section 57 of the CGA and Section 56 of the Regulationsfall within the range of policies designed to
achieve these goals.

4426 Canadas choice of these measures is consistent with the Appellate Body's approach in Korea
- Various Measures on Beef. The Appellate Body held that "[a] measure with a relatively dight
impact upon imported products might more easily be considered as 'necessary' than a measure with
intense or broader restrictive effects.” A more trade restrictive measure was available to Canada.

Pursuant to Article XI:2 of GATT 1994, Canada could have prohibited imports of United States-
origin grain destined for the elevator system to maintain the quality of Canadian grain, the Canadian
grading system and quality assurances. Canada chose a less trade restrictive measure: it alows entry
into elevators and, where necessary, it attaches conditions necessary to maintain Canadas grading
system and quality assurances and to avoid misrepresentation.

4427 With respect to the necessity of the grading provisions of the CGA, the quality of grain grown
in Canada is assured through the varietal development and registration system, which encourages the
development of cultivars with quality factors demanded by the end-user as well as good agronomic
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performance. The ability to deliver grain of consistent quality is maintained through the Canadian
grain grading system, which segregates grain into classes of similar end-use characteristics.

4428 Canada uses a numerical grading system that separates grain into divisions of quality defined
by grading factors. A grade name or number identifies each division and grain is bought and sold on
the basis of these grades. Buyers obtain the specific quality desired by selecting the grain by grade
name and number. The Canadian grading system has been designed to reflect end-use quality through
the simple measurement of grading factors. The system design is such that it can be applied at all
points aong the grain handling system by those who have been trained in its application.

4429 There are a number of differences between the Canadian and United States grain quality
control systems.  Of particular importance is the CGC's grain quaity assurance programme. This
programme results in consistent and reliable shipments of grain that meet contract specifications for
quality, safety and quantity. In addition, Canadian grain, from the very beginning, is subject to strict
rules and guidelines before it is grown and delivered into the grain handling system. Conversely,
United States-origin grain is not subject to the same level of quality assurance. Thus, the uncontrolled
mixing of grain from these two very different systems would result in an inability on the part of the
CGC to grade the grain, to attest to the specific end-use characteristics of the grain, or to attest to the
origin of the grain. Segregation requirements for all foreign grain that is not subject to the Canadian
quality assurance system are necessary to maintain the integrity of the Canadian grading system and
to comply with Section 32 of the CGA.

4430 In addition, because it is necessary to keep grain of different origin separate from one another
until they are delivered to the end-user or, if mixed, to identify it so it is not misrepresented as to its
origin, Section 57 of the CGA and Section 56 of the Regulations are necessary to secure compliance
with Canadas unfair competition and consumer protection laws.  If Canada were not able to
determine and guarantee the origin of the grain in its grain handling system, it would not be able to
provide assurances as to its quality and end-use characteristics.

4431 Canadian grain is graded by its visual characteristics. Grades are carefully established to
describe the processing qualities of the grain. When the CGC certifies the grade of Canadian grain
(and thus its intrinsic quaities and end-use characteristics), it is able to do so because it knows that it
is Canadian grain. CGC certificates are recognized internationally and accepted as Canadas
assurance that what our customers receive what they are expecting to receive. When buyers purchase
grain from other countries, they may wish to see the actua grain they are buying before they close the
deal. Purchasers of Canadian grain are satisfied that Canadian grain will perform consistently and
have the end-use characteristics attached to the product's grade/quality.

4432 No other measure is reasonably available that would ensure strict compliance with the
prohibition against misrepresentation of products.

4433 Findly, Section 57 of the CGA and Section 56 of the Regulations are necessary to secure
compliance with the provisions establishing the CWB as a single desk exporting state trading
enterprise, as contained in the CWB Act, because the relevant CWB privileges apply to the sale of
Canadian wheat for export or for domestic human consumption. If foreign wheat were not
distinguished from Canadian whest, the single-desk authority of the CWB could not be enforced and
the CWB could not attest that it is properly using the privileges it has been granted.

4434 Section 57 of the CGA and Section 56 of the Regulations do not frustrate or defeat the trade
facilitation purpose of GATT 1994 and the WTO Agreements. Rather, by not applying a more
restrictive measure, such as denying imports access to the bulk handling system, Canada is facilitating
the potential flow of United States-origin wheat into Canada, with only that level of regulation
required to maintain its own quality and grading system. Section 57 of the CGA and Section 56 of the
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Regulations are applied in the same manner to al foreign grain and not just United States-origin grain,
and so, even in the event that it is found to be discriminatory, it should not be found to be arbitrary or
unjustifiable in its application.

4435 Section 57 of the CGA and Section 56 of the Regulations do not limit, or restrict in any way,
the import of United States grain. In fact, they alow for importation while ensuring that the
Canadian grading system, competition laws, and the CWB's monopoly are not jeopardized.

4436 Third, Section 87 of the CGA does not distinguish between Canadian and United States-
origin grain. The United States argues that "[d]espite Canada's statement to the contrary, foreign
producers cannot take advantage of the producer rail car programme...". The United States "as such”
challenge seems to be based on the fact that the relevant regulations do not state that foreign grain is
eligible for the producer rail car programme. The ideathat alaw should specify that it also appliesto
foreign products or otherwise be found to be inconsistent with GATT Atrticle I11:4 has no basisin the
WTO Agreements. Given that the provision is neutral as to origin, it is, on its face, consistent with
Article 111:4. To succeed in a challenge, it must be demonstrated, as a matter of fact, that the words of
Section 87 of the CGA mean something other than what they expresdy state, and that as a result there
isaviolation of Articlel11:4.

4437 Inaddition, Article 11:4 applies to measures that affect the internal sale of products imported
into Canada. There cannot be a breach of Article 111:4 because producer cars are not made available
by Canadato United States-origin grain in the United States or because producer car loading sites are
only located in Canada. Nothing prevents a United States farmer from trucking his grain across the
border to a Canadian producer car loading facility and requesting a producer car.

4438 Fourth, the revenue cap does not provide less favourable treatment to United States-origin
grain. The only movemerts that are relevant for an Article 111:4 analysis are movements, in Canada,
of United States grain destined for the Canadian domestic market. In this case, these would be
movements through Thunder Bay or Armstrong, originating in Western Canada, to domestic
customers further east. Railways would charge market prices both for Canadian and United States
grain on these movements. In addition, railways know the volume of traffic they will get. Moreover,
the railways are in contact with mgjor shippers, including the CWB, before and during each crop year
and are sophisticated at predicting volumes of movement in order to plan for and optimize the use of
railway resources. In addition, the revenue cap applies to dl grains referred to in Schedule 11 of the
CGA, not only CWB grain.

4439 Finally, the United States claims that shipments of Western Canadian grain that are subject to
the rail revenue cap pay lower transportation costs than those shipments would pay without the
revenue cap, but provides no support for this assertion. In fact, the analysis in the context of the
United States CVD investigation demonstrates the contrary. Because the railways have been
significantly under their revenue cap since its inception — and it is expected this will be the case in the
future — and that in any event railways practice differential pricing, the revenue cap does not amount
to less favourable treatment of United States-origin grain going through Thunder Bay and Armstrong
and destined for the Canadian market.

4. Part Three: The TRIMs Agreement

4440 Asthepand in Indonesia - Autos stated in its analysis of the TRIMs Agreement, the existence
of an investment measure is a prerequisite for the application for the agreement. The United States
has gtill not identified an investment measure; neither the CGA and its Regulations nor the CGA are
investment measures. As aresult, the TRIMs Agreement does not apply.
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4441 With respect to the alegations that there is a requirement to "use" Canadian grain imposed on
Canadian elevators and shippers by virtue of the CGA and Regulations and the CGA, the measures at
issue contain no such local content requirements. The United States equation of "use” with handling,
storage and transport of grain is inconsistent with basic principles of treaty interpretation. The
elevator operators who handle, store and transport grain do not "use" grain; they provide services to
farmers in relation to grain or they purchase it for re-sdle. Shippers, whether the CWB or the grain
companies, do not "use" grain when they ship it by rail. They are using the railways to provide them
with transport services. In addition, neither in the CGA nor the Regulations is there a "requirement”
to "use" domestic products, nor is there an advantage to elevators that is conditioned on the use of
domestic products. Elevator operators are interested in receiving as much grain as possible, Canadian
or foreign, so that they can earn their handling fee, plus any other charges they might levy for other
services that may be requested.

M. SECOND ORAL STATEMENT OF THE UNITED STATES
4442 Initssecond ora statement, the United States made the following arguments:

1. Canada has breached its obligationsunder GATT Article XVII

4443 Article XVII:1 contains three distinct legal obligations. First, Canada undertakes that its State
Trading Enterprise — the CWB — will "act in a manner consistent with the general principles of non-
discriminatory treatment" prescribed in the GATT 1994. Second, Canada undertakes that the CWB
will make its purchases and sales "solely in accordance with commercia considerations.” And third,
Canada undertakes that the CWB will "afford the enterprises of the other [Members] adequate
opportunity . . . to compete for participation in" the CWB's sales. A breach of any of these obligations
is sufficient to establish that Canada has violated Article XVII. Thisis not a novel interpretation of
Article XVII. The Korea—Various Measures on Beef panel reached the same conclusion.

4444 As Canadaitsalf points out, the word "undertakes' — which appearsin Article XVII — means
"to commit oneself to perform” or to "guarantee." Canada therefore guarantees that the CWB will act
consistently with these principles of Article XVII. The CWB is not acting consistently with the
principlesin Article XV1I, and Canada has done nothingto guarantee that the CWB will act according
to the principles of Article XVII.

4445 The CWB export regime viewed in its entirety — including the CWB's mandate, its unchecked
exercise of its exclusive and specia privileges, and the lack of any countervailing supervision or
discipline by the Government of Canada — necessarily results in sales that breach Article XVIlI's
standards. The CWB export regime provides the CWB with greater pricing flexibility and less risk
exposure than that experienced by an enterprise acting in accordance with commercia considerations
and customary business practice. According to the CWB's own anaysis, the CWB "manages risk to
an extent not available in the open market[.]" The CWB uses this geater flexibility to act in a non-
commercial manner and in ways that do not provide the enterprises of other Members an adequate
opportunity to compete for participation in the sales of the CWB.

4446 Indeed, Canada itself states that the CWB's pricing strategy in export markets is "primarily”
based on commercia considerations. Why does Canada need this qudlifier, that its decisions are
"primarily" based on commercia factors? This is because the CWB aso makes sales based on non-
commercial considerations — a violation of Article XVII.

4447 An example of this non-commercia behaviour is the protein or quality giveaway. The CWB
pays premiums to farmers for high quality wheat, even when these premiums are not justified by
demand for high quality wheat in third-country markets. These premium payments result in high
quality wheat production that exceeds demand by 32 per cent. The CWB then uses this excess
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production of high quality wheat to act in a non-commercial manner. Having an excess of high
quality wheat means that for certain transactions, the CWB provides a price discount for high quality
wheat so that it may meet the price competition for lower quality wheat in a given market.

4.448 This behaviour is not in accordance with commercia considerations, because the CWB is not
getting the full replacement value for the high quality wheat it is selling in the market. The CWB
gives away quality because its mandate —to maximize sales of Canadian wheat on the world market —
combined with the CWB's incentives and specid privileges, necessarily result in this behaviour that is
not in accordance with commercial consderations. Wheat sdlers in third-country markets are not
afforded an adequate opportunity to compete for participation in the CWB's sales when the CWB
gives away quality in this manner. The quality giveaway also demonstrates how, in this case, a
violation of the standards set forth in Article XVI1:1(b) necessarily leads to a violation of the non-
discriminatory treatment standard in Article XV11:1(a).

4449 Article XVII:1(b) requires Canada to guarantee that the CWB will afford the enterprises of
other Members an "adequate opportunity . . . to compete for participaion in" the CWB's sales.
Canada must guarantee that the CWB affords buyers and sellers of wheat an adequate opportunity to
compete in the marketplace, and the CWB does not do so.

4450 Canada dso tries to argue that Article XVI1I:1(b) only requires that the CWB give other
enterprises with CWB-like special and exclusive privileges an adequate opportunity to mmpete in
CWB sdes. This defies logic and is again unsupported by the text of Article XVII. The obligation
under Article XVI11:1(b) is not limited to competition among enterprises with specia and exclusive
privileges. Article XVII:1(b) does not limit which enterprises shall be afforded an adequate
opportunity to compete in the CWB's sales, and does not limit the obligation to only those enterprises
with privileges similar to those granted to the CWB. Canada must guarantee that the CWB affords dl
enterprises an adequate opportunity to compete in the marketplace, and the CWB does not do so.

4451 Finaly, Article XVII:1(b) requires the CWB to act commercidly, not merely rationally.

While Canada attempts to limit the scope of its obligations under Article XVI11:1(b), the text of the
Article makes clear that Canada has an obligation to ensure that the CWB acts in accordance with
commercial considerations.

2. Canada'smeasuresviolate GATT Articlelll:4

4452 The measures at issue in this case are specific provisions of the CGA, the Regulations and the
Canada Transportation Act CTA that provide less favorable treatment for foreign grain.

4453 In this dispute, it appears that the parties agree that like products are those classes of grain
that have similar intrinsic characteristics and end uses. For example, United States corn and
Canadian corn are like products, as are United States durum wheat and Canadian durum wheat.

Nevertheless, even if one were to look at specific varieties rather than classes of grain in order to
establish like products in this dispute, in fact, United States wheat farmers and Canadian wheat
farmers not only grow the same class of whest (e.g., durum), but they grow several identical varieties
of durum wheat (e.g., Kyle). Yet even thisidentica product — United States Kyle durum wheat -
when exported to Canada, is subject to less favorable treatment than Canadian Kyle durum wheat
merely because the United States whest is foreign.

4454 There is adso no question that the measures at issue here affect the distribution and
transportation of like products. Section 57 of the CGA and Section 56 of the Regulations are
measures that affect the entry of grain into Canada's bulk grain handling system, part of the interna
trangportation and distribution network for grain in Canada. The rail revenue cap and producer rail
car measures also affect the interna transportation of grain in Canada.
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4455 Section 57 of the CGA states quite simply that no grain elevator in Canada may receive
foreign grain. Under Section 56(1) of the Regulations, the mixing of foreign grain is prohibited. Both
measures are de jure prohibitions on the handling of foreign grain by Canadian grain elevators.

4456 Canada admits in its second submission that foreign grain is subject to different treatment
than Canadian grain. Canada argues that special authorization can be obtained for foreign grain and
that this need for speciad authorization results in no less favorable treatment. However, these
authorization procedures — contrary to Canada's assertions — impose real burdens that result in less
favorable treatment. The default prohibition applied to foreign grain impedes commercia
opportunities for United States grain and makes it more burdensome for United States grain to enter
into and move through Canada's bulk grain handling system.

4457 Special authorizations granted to foreign grain by the CGC do not remedy what is otherwise
an Article 111:4 violation. As the Appellate Body concluded in United States — Section 211, the
imposition of an additiona regulatory hurdle only for foreign like products violates Canadas national
treatment obligation.

4458 The Canadian measures at issue here provide less favorable treatment to all imported grain.
However, | would like to take a moment to focus on shipments of United States wheat to Canada.
The barriers to United States wheat flowing through the Canadian bulk grain handling system are
readily apparent, as are the additional costs associated with the extra regulatory burdens placed on
United States wheat as opposed to like Canadian wheat. My focus here is not on trade effects —
which the United States does not need to demonstrate for purposes of this Article 111:4 analysis — but
only on the additional burdens that result in less favorable treatment and less favorable competitive
conditions for United States wheat.

4459 Let usassume that a United States farmer has grown a Canadian variety of wheat, so that the
United States' product being exported to Canada and received by a Canadian grain elevator is exactly
identica to the Canadian product being shipped to the same Canadian grain elevator.

4460 Canadas statements that obtaining special authorization from the CGC is a cost-free process
is an untenable supposition. Elevators can freely accept Canadian wheat under the CGA and the
Regulations. All wheat, whether domestic or foreign, must be inspected and weighed. However, in
addition to these general requirements, accepting United States wheat places the following additional
burdens on the elevator operator: (1) the CGC must be notified 24 hours in advance of the pending
arrival of aUnited States wheat shipment; (2) a CGC employee who is paid by the elevator operator
must be on site when the United States' wheat is unloaded; (3) this CGC employee must monitor the
flow of United States wheat into the elevator bins and take a sample of the wheat; (4) only the CGC
employee can seal the bins once the United States wheat is unloaded; (5) when United States' wheat
is discharged from the elevator, the elevator operator must once again give the CGC 24 hours notice;
(6) the CGC employee must go through the procedure of unsealing the bin(s), sampling, and
monitoring the outward flow of the wheat; and (7) the elevator operator must provide the CGC with
the vehicle license numbers or railcar numbers for all United States wheat shipments, along with the
final destination for that United States wheat.

4461 These are not insignificant burdens, and these burdens are not imposed on Canadian wheat.
When United States wheat is received, the grain elevator must pay for specia CGC inspection and
monitoring services, thereby making the cost of receiving United States wheat higher than the cost of
recelving like Canadian wheat. There are aso indirect costs such as the time it takes an elevator
operator to comply with the special requirements for United States wheat, and the additional

regulatory uncertainty resulting from the need to contact the CGC in advance and rely upon the CGC's
inspectors. These additional requirements and costs for United States wheat shipments apply even if
a Canadian variety of wheat is shipped from the United States to the Canadian grain elevator. The
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additiona costs and regulatory requirements for United States wheat make United States wheat a less
attractive option for elevator operators.

4462 Canadas transportation measures aso afford less favorable treatment to imported grain. As
set forth in our second submission, only Canadian grain can take advantage of producer rail cars under
Section 87 of the CGA. The Canadian Government itself states on the Agriculture and Agri-Food
Canada website that only Canadian grain producers may apply to the CGC for a producer rail car.
Foreign grain receives less favorable treatment, as it is denied access to producer cars. Access to
these producer cars provide Canadian grain producers with increased transportation flexibility and
lower codts that are unavailable to like foreign grain.

4463 Canadasrail revenue cap also violates Article 111:4. The revenue cap, which only applies to
shipments of domestic Canadian grain, reduces transportation costs and uncertainty regarding those
costs, thus providing a tangible benefit to domestic grain.  Shipments of United States grain are not
subject to the cap. Since thereis a significant penalty for shippers who exceed the rail revenue cap,
shippers have an incentive to charge lower fees for shipments of Canadian grain than for shipments of
like foreign grain.

3. Canada's Article XX(d) defence fails

4464 Canada attempts to invoke Article XX(d) of the GATT 1994 to justify the discriminatory
measures under Section 57 of the CGA and Section 56(1) of the Regulations. However, Canadafails
to meet its burden of proof with regard to this affirmative defence.

4465 In attempting to establish its Article XX(d) defence, Canada goes on at length about its
varietal development system. However, Canada’s grain segregation measures treat imported grain less
favorably than like domestic grain even when Canadian varieties — approved through Canada's
varietal development system — are grown in the United States and exported to Canada.

4466 Canada has not demonstrated that its grain segregation measures based on origin — excluding
foreign grain from the bulk handling system and prohibiting mixing of foreign grain — are necessary
to secure compliance with the varietal development and registration system under the CGA or with
provisions of Canada's unfair competition and consumer protection laws.

4467 Grain can be identified based not on whether the grain is of foreign or domestic origin, but
based on the intrinsic characteristics of the grain itself, such as protein content. Such an aternative
measure, which does not impermissibly treat foreign grain less favorably than like domestic grain, is
available if Canada wishesto pursue its objectives.

4468 Not only are Canadd's grain segregation measures unnecessary to secure compliance with the
CGA and Canadas unfair competition laws, but the measures aso congitute unjustifiable
discrimination. Canada's concerns about misrepresentation of grain apply to all grain, and therefore
al grain — not jugt foreign grain — should be subject to additional regulation and specia CGC
oversight.

4. Canada's measuresviolate Article || of the TRIMs Agreement

4469 Findly, Canadas grain segregation requirements and discriminatory rail transportation
measures violate Article 2 of the TRIMs Agreement. These measures fall squarely within the
[llustrative List 1(a) of the TRIMs Agreement as mandatory and enforceable measures that provide
direct cost advantages to those elevator operators that accept Canadian grain over foreign grain.
Similarly, the rail revenue cap and producer car programmes are mandatory and enforceable measures
within the meaning of the Illustrative List. These measures provide cost advantages in the form of
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lower rail transportation rates to those shippers that choose to ship Canadian grain rather than foreign
gran.

4470 These TRIMs, which are inconsistent with Article 111:4, are necessarily inconsistent with
Article 2 of the TRIMs Agreement.

N. SECOND ORAL STATEMENT OF CANADA
4471 The following summarizes Canada's arguments in its second oral statement:
1. Introduction

4472 The United States has still not identified what "actions of the CWB" are inconsistent with the
requirements set out in Article XVII:1. There has been no evidence of actua discrimination, and no
evidence of actual conduct not based on commercial considerations: indeed, no evidence of conduct
of any sort; just assertion. Neither has the United States provided an interpretation of the provisions
a issue that is consistent with the principles enunciated by the Appellate Body in Reformulated
Gasoline and in practically every report since. The United States has simply not established its case,
and its claims should be dismissed.

4473 Although the United States has not supported any of its principal allegations and assertions
concerning the "actions' of the CWB, it does have one new factual allegation in respect of protein
over-delivery that purports to be supported by new evidence. In direct contravention of the Working
Procedures of the Panedl, the United States makes a specific alegation and adduces new evidence.

Thereisaso one new lega alegation, with respect to the phrase "adequate opportunity to compete.”
This alegation is based on a mideading presentation of the law. The Panel should dismiss both the
new factual assertion and the new legal allegation.

4474 The United States case under Article 111 is just as problematic. It has adduced no evidence
and no anadysis supporting its assertions that the Canadian entry authorization provisons are
"onerous'. Its only response to Canada's evidence is that its represents "isolated examples'. Mere
denial is not sufficient in rebutting the only evidence on the record as to how the Canadian entry
authorization provisions work. The evidence demonstrates that there is no "treatment less favourable”
as aresult of the entry authorization requirement and this evidence has not be controverted.

2. Article XVII
@ The United States' interpretation of the law is wrong
4475 The United States case has at |east four egregious lega errors.

4476 First, the United States persists in asserting an obligation of means in Article XVII without
justifying the assertion through legal anadlysis. The latest is " countervailing government supervision®,
which has no basis in treaty language. The very notion of "countervailing government supervision” is
contradictory to Article XVII. To "countervail" means to "counterbalance” or to "neutralize the effect
of" an action or an event. This "countervailing supervison" proposed by the United States would
neutralize the effect of an action or an event related to the operations of the CWB. There is no
evidence of a discriminatory and non-commercial activity; the anly events or actions mentioned by
the United States are the exclusive and specia privileges that Canada grants to the CWB. This, then,
is the United States submission: to act in conformity with its Article XVII obligations, Canada must
neutralize the effects of exclusive and specia privileges it has the right to grant to the CWB under
Article XVII. Thisisan absurd and unreasonable interpretation of Article XVII.
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4477 Further, the United States interprets Article XVI11:1(a) and (b) as creating two independent
obligations. Such an interpretation would place state trading enterprises at acommercia disadvantage
as compared to private traders. A violation of Article XVII would be found on the demonstration of
discrimination alone, even if such discrimination was based on commercial considerations. State
trading enterprises would, therefore, not be permitted to make distinctions between sellers or
purchasers based on commercia considerations that private traders make.

4478 Second, Article XVII:1(a) does not prohibit "discrimination between domestic and third
country markets." Contrary to the United States' contention, Article XI is not appropriate context for
the interpretation of Article XVII as it is not concerned with discrimination. If, however, the Panel
considers Article XI to be appropriate, Article XI would have an effect opposite to the one proposed
by the United States. Article XI prohibits restrictions on exports, and not measures that may increase
exports. Accordingly, from this perspective, Article XI would be relevant only where a state trading
enterprise will only sdll to export markets at a higher price than in the domestic market, and thus
potentialy actsin away that would limit exports. This goes against United States assertions.

4479 Third, Article XVII:1(b) requires state trading enterprises to act like private enterprises in
similar circumstances The obligation is for the state trading enterprise to base its behaviour in the
market — including its use of those privileges — on the same considerations as private traders in similar
circumstances. Naturaly, the proper benchmark of behaviour, in this context, would be private
traders that have the same or similar privileges.

4480 Fourth, Article XVII:1(b) requires export state trading enterprises to afford adequate
opportunity to purchasers to compete for participation in purchases and sales. The CWB does not
have to alow its competitors to participate in its sales, but rather it must allow wheat purchasers of al
Members "adequate opportunity, in accordance with customary business practice, to compete for
participation in [its] sales" Customary business practice does not require an enterprise to alow its
competitors to participate in its sales. Rather, it is for enterprises to win sales at the expense of their
competitors, not to assist them. The United States purports to read competition disciplines into
Article XVII that do not exist in that article or in the WTO Agreement in general, and have come up
with a new object for Article XVII: the protection of private traders against anticompetitive conduct.

(b) The United States mischaracterizes the facts
4481 The United States also mischaracterizes the factsin at least four ways.

4482 First, the United States undermines its own argument that, because of its mandate, the CWB
must, "necessarily”, act in violation of Article XVII. Nothing in the CWB's mandate requires it to act
in violation of Article XVII. The United States even doubts its own arguments. For example, it
alleges that the CWB could "if it so chooses' act in violation of Article XVII - not that the CWB must
act in violation of Article XVII, but rather that it could. Similarly, it has asserted that the CWB has
the "ability to engage in conduct proscribed by Article XVII:1". In addition, it has aleged that the
CWB's privileges and incentives "enablg[] the CWB to act in a discriminatory manner”. Each of these
allegations imparts an element of voluntariness on the conduct of the CWB. The United States
acknowledges that the CWB has discretion and does not have to "necessarily so act”.

4.483 Second, the United States fails to adduce any evidence to demonstrate that the CWB actually
does what the United States accuses it of doing. The United States alleges that the CWB "uses its
pricing flexibility and its reduced risk exposure to make sales on non-commercial terms|...] to target
particular export markets." The United States has not adduced any evidence to demonstrate: (1) that
the CWB actualy has "price flexibility" and "reduced risk exposure”; (2) that if it does, that the CWB
uses such "price flexibility" and "reduced risk exposure”' to make sales on "non-commercia terms’;
(3) what the "non-commercial terms' actually are (which would, of course, require the United States
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to establish what "commercial terms® are); and (4) that the CWB actualy discriminates between
particular markets by offering "non-commercia terms' to some "targeted" markets, but not to others.
Without demonstrating all of these factors, the United States cannot make out this allegation.

4484 The United States also aleges that the CWB's specia and exclusive privileges give it less
exposure to market risk than a commercial actor. And that "[sJuch a risk structure, by artificialy
lowering CWB costs, clearly gives the CWB greater pricing flexibility than a commercia actor..."
The United States has not adduced any evidence to demonstrate that: (1) the CWB's privileges
actually give it less exposure to market risk than a commercial actor (which would require
establishing what the market risk of a commercia actor would be); (2) the risk structure artificially
lowers the CWB costs; (3) these lower costs give the CWB greater pricing flexibility; and (4) the
CWB actudly uses this greater pricing flexibility to discriminate between narkets in a way that a
commercia actor would not (which would require the United States to demonstrate what the pricing
flexibility of a commercia actor actually is and how such flexibility is normaly used). The
United States must establish all of these factors to make out this allegation.

4485 The United States also makes allegations about the conduct of private traders, without
adducing any evidence in support of such alegations. The United States must establish not only a
certain conduct or pattern of conduct by the state trading enterprise in question, but also that that
conduct is not in accordance with a benchmark — the conduct of private traders. The United States
must establish a benchmark as against which the conduct of the CWB must be gauged. It has not
done so.

4486 Third, the United States allegations with respect to protein over-delivery are wrong. The
presentation of this factual allegation and the evidence alegedly presented in support at this stage of
the proceedings contravenes the Working Procedures of the Panel and should, therefore, be declared
inadmissible. In any event, the allegations, even if true and relevant, are misguided. The point is not
only the actions of the CWB. Rather, it must be established that such actions are discriminatory and
are not based on commercia considerations. That is, they should be compared as against a
commercial benchmark. In respect of protein over-delivery, the United States does not provide such a
comparator, and the reason is because protein over-delivery is routine commercia practice in the
wheat industry; it is done to avoid contract pendlties for protein under-delivery. The United States
International Trade Commission, in a December 2001 Report, found that "over-delivery of protein
occurs in exports of both United States' and Canadian wheat." Wheat exporters, both United States
private traders and the CWB, al of them commercia actors, over-deliver protein to avoid contract
penalties for under-delivery. Therefore, even if United States' alegations as to protein over-delivery
were correct, the CWB would not be acting non-commercially were it to over-ddiver protein.

4487 Finaly, the United States undermines its own argument that the CWB has greater pricing
flexibility than other wheat traders. United States arguments that the CWB's aleged "price
flexibility" gives it greater power in the market mischaracterize the facts and are contradictory. The
United States asserts that the CWB can sell wheat at prices lower than a commercia grain trader
could because it makes dlegedly low initial payments to farmers in exchange for their whest.
However, in its Second Written Submission the United States claims that "the CWB charges a
premium price for its high qudity wheat." That is, the CWB actualy charges high prices for its
wheat. These are contradictory. And they are further undermined by the study on "Domestic Costs of
Statutory Marketing Authorities’, a United States exhibit, which notes that "[t]here is a high degree of
substitutability among wheats [sic] from various exporters and this means the CWB is essentidly a
price taker in the wheat market."
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(c) Conclusion for Article XVII

4488 In paragraph 16 of its oral statement, the United States mischaracterizes Canada's submission.
In respect of the first element of Article XV11:1(b), Canada has argued that the proper benchmark for
the operations of the CWB is a private trader in similar circumstances. That is the only way to
determine if the CWB is acting in accordance with commercial considerations. In respect of the
second element, Canada has observed that the CWB is not required to dlow its competitors to
participate in its sales.

3. GATT Articlelll:4
@ Entry and blending authorizations

4.489 In the context of the Canada Grain Act and Regulations, the question before the Panel with
respect to Article 111:4 is this: does a formal distinction between imported and domestic goods give
rise to an irrebuttable presumption of violation? Does formally different treatment between domestic
and imported goods automatically result in a breach of Article 111:4? The United States has not put
forward any evidence of less favourable treatment of foreign goods, but has smply relied on the
existence of different formal treatment. The express language of Article I11:4 as well as the findings
of panels and the Appellate Body support the position that the requirement under Article I11:4 is that
imported products be granted "treatment no less favourable”, and not "identical treatment”. The mere
existence of a forma digtinction is therefore not enough to demonstrate a violation: what the
United States must establish is that United States products have been denied equal conditions of
competition because of their origin.

4490 Canada asksthe Panel to view the measures in question and the treatment of imported grain in
the light of the uncontroverted evidence on the record. First, Section 57 of the CGA requires that
elevator operators request an authorization before accepting foreign grain that is not subject to the
same quality assurance system as Canadian grain. What are the costs of this requirement? Both the
request and the authorization are cost-free. How burdensome is the process? An email, fax or letter to
the Canadian Grain Commission listing the amount, the type and the origin of the grain suffices. An
authorization is then issued within a few days of the request. The evidence on the record establishes
the informal and flexible nature of the process. Has the authorization process resulted in refusals?
No requests have been refused since the entry into force of the WTO Agreement. There have been
issues of concern such as the presence of unapproved genetically-modified maize in United States
maize shipments, but even these were dealt with by imposing certain conditions with respect to the
handling of the grain and not by refusing its entry. How routine then is the procedure? Elevator
operators often contract for grain before making their request for authorization and that elevator
operators can request authorization for multiple shipments over the course of a crop year. The
evidence on the record, put before you by Canada, establishes this point as well. It is the only
evidence on the record with respect to the entry authorization process and it does not disclose
treatment less favourable of imported grain. This has not been controverted by United States
evidence.

4491 The same is true for Section 56 of the Regulations, which requires an elevator operator to
obtain an authorization in order to mix any Canadian Western grain of different grades, Eastern grain
with Western grain or any foreign grain with Canadian grain in transfer elevators. The United States
says that United States-origin grain suffers from an additional burden because it has to be kept in
separate bins in elevators. Keeping grain in separate bins is not specific to United States-origin grain
as there are often as many as thirty different segregations of Canadian grain in elevators. And if
elevator operators want to mix grain, the same informal, cost-free authorization process applies. The
authorization process does not therefore amount to treatment less favourable of foreign grain.
Provided that the mixed grain is not identified as Canadian grain, mixing will be authorized. Why is



WT/DS276/R
Page 78

it important to properly identify the grain? Quite apart from avoiding misrepresentation, because
United States-origin grain is not subject to the same grading and quality assurance systems, the end-
use characteristics of mixed Canada-United States grain could not be guaranteed. Canadafailsto see
how requiring that United States-origin grain be sold as United States-origin grain, or as mixed grain
when it is mixed, amounts to treatment less favourable of such grain. The United States has
repeatedly mischaracterized the measures at issue and it has made allegations of "onerous regulatory
burdens® without adducing any evidence or providing a single concrete example in support.

4492 Neither of these measures subjects United States-origin grain to additional regulatory
requirements. The fact that mixed Canada-United States grain should not be represented as Canadian
grain is not an onerous regulatory requirement. It smply stems from the general regulation against
deceptive practices and false representation of products. The examples of entry and mixing
authorizations are not isolated examples but rather representative of the Canadian practice. This
practice is evidenced by the significant amount of United States grain that enters Canadian elevators.
In the absence of any evidence to the contrary, this must be accepted. The fact that the treatment of
Canadian grain and foreign grain is not exactly the same is not concusive of a violation of
Article 111:4. Different treatment is required because foreign grain, unlike Canadian grain, is not
subject to the Canadian quality assurance system. The authorization requirement is not of
consequence in practice given that the authorizations are routingly granted. The different treatment,
therefore, does not amount to less favourable treatment.

4493 Second, the United States criticizes the WAFP. This programme was created at the request of
the United States' government and negotiated with United States' officials to resolve alleged concerns
about access of United States wheat into Canada. The United States did not identify the WAFP as a
mesasure that it was challenging and has said again today that Section 57 of the CGA and Section 56
of the Regulations are the only measures before the Panel in respect of grain handling..

4494 Third, even if the Panel were to find that the measures at issue amount to a violation of
Article 111:4, These measures are justified under GATT Article XX(d). Foreign grain that is not
subject to the same quality assurance system must not enter elevators in an uncontrolled manner and
possibly be misrepresented as being Canadian grain. There may be a same variety grown in Canada
and in the United States, but this misses the point: there are United States varieties of wheat that are
indistinguishable from Canadian \erieties but have different end-use characteristics. The Canadian
variety registration system ensures this is not the case in Canada. Misrepresentation could affect the
whole basis of the Canadian marketing system, as the Canadian system is not based only on
differentiation on the basis of protein content of wheat, but also on the end-use characteristics of the
wheat. The measures are necessary to ensure compliance with Canadian competition law, grading
provisions of the CGA and the CWB Act

(b) Producer cars

4495 The United States challenge with respect to producer cars has relied on unsubstantiated
allegations that are false and on novel interpretations of Article 111:4 that would extend the national
treatment obligation extra-territorially to products not yet imported into Canada. With respect to the
internet page submitted in evidence by the United States (Exhibit US23), this contains minimal
information on the producer car programme and refers the reader to the responsible authority, the
CGC. Itis Section 87 of the CGA that is the subject of the United States challenge; a web page does
not have an independent legal status. Section 87 does not make any distinctions between domestic
and imported products.
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(c) Revenue cap

4496 The United States challenge with respect to the revenue cap also fails to establish any more
favourable treatment of Canadian grain. This is supported by a finding of the United States
Department of Commerce. Rail rates are driven by market factors whether the revenue cap applies or
not. In any event, the railways have never even come close to reaching their respective revenue cap.
The gap between actual revenues and the cap has been increasing and this trend is expected to
continue over time. The impact or eventual impact of the cap on rates has smply not been
established.

4. TRIMs

4497 Findly, the alegations of violation of the TRIMs Agreement fail not only for lack of evidence,
but in three fundamental respects: (1) the measures at issue are not investment measures; (2) thereis
no loca content requirement or requirement to "use" domestic products over foreign products; and (3)
there is no advantage being granted for any use of domestic product.

0. THIRD PARTY WRITTEN SUBMISSION OF AUSTRALIA
4498 Initsthird party written submission, Australia made the following arguments:

4499 In its submission Australia addresses only those issues that are relevant to the content and
scope of Article XVI11 of the GATT 1994 concerning STES™, in particular:

the permissibility of STEs, including those exercising monopoly rights, under GATT
1994; defining the standards of STE behaviour envisaged by Article XVII:1 of GATT
1994;

the need for the interpretation and application of these standards on a case by case bas's;

the need for consistency between standards applied to STEs and those applied to
governmental measures affecting imports or exports of private traders.

4500 Austraia notes, as accepted by both Parties and recognised by previous Panels, that the
creation of STEs (both state enterprises and enterprises granted exclusive or special privileges by
Members) including those exercising monopoly rights, is entirely consistent with GATT 1994. With
regard to STEs, the issue before the Panel in this dispute is therefore when the activities of a particular
STE may become inconsistent with the genera principles of non-discriminatory treatment prescribed
by GATT 1994, such that the WTO Member creating that STE is in breach of its obligations under
Article XVII.

4501 Also uncontested is that the purpose of Article XVII is to ensure that WTO Members do not
through an STE circumvent their obligations with respect to non-discriminatory treatment. Australia
submits that this objective - that STE creation does not confer any advantage on a Member - must
necessarily be balanced by recognition that a Member choosing to create an STE to undertake certain
activities should not be placed in a worse position than a Member whose private traders carry out the
same activities, just as STEs themselves should not be placed in a worse trading position than such
private traders.

45 Such enterprises are understood to mean, pursuant to Article XVI1l1:1(a) both State enterprises
established or maintained by a Member, wherever located, or any enterprise to which that Member has granted,
formally or in effect, exclusive or special privileges and a reference in this submission to STES encompasses
both forms of enterprise.
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4502 In this context, Australia submits that the standard to be applied to the acts of STEs must
complement, and be consistent with, standards applied under GATT disciplines reviewing
governmental measures affecting imports and exports of private traders. A different standard is
neither required by, nor consistent with, the text or the objective of Article XVII.

4503 Australia aso submits that Article XVI1I obligations should not be considered to provide an
avenue for contesting governmental measures that are otherwise permitted by, or not inconsistent
with, particular disciplines of GATT 1994. Article XVII should also not be used to attempt to address
situations more appropriately remedied by particular applicable GATT 1994 or other WTO
disciplines.

4504 Findly, Audrdlia aso notes that this is the first dispute in which the application of
Article XVII to an exporting STE, and in particular one exercising export monopoly rights, is at issue.
Previous Panels addressing Article XVII and STEs have addressed importing STEs and the non-
discriminatory principles applicable to purchases and sales involving imports, and their opinions must
be considered in that context.

1. Article XVII of GATT 1994
@ STESs are not inconsistent with GATT 1994

4505 Asacknowledged by both Parties to this dispute, the creation of STESs to undertake purchases
or sales involving imports or exports, is entirely consistent with GATT 1994,

4506 Moreover, it is aso clear from the text of GATT 1994 and the conclusions of prior Panels
dealing with (import) monopolies that the creation of STEsS exercising monopoly rights and their
behaviour as monopolies per se, is also not inconsistent with Members obligations under GATT 1994
in general or Article XVII of GATT 1994 in particular.

4507 Asthe 1989 Panel Report in Republic of Korea — Restrictions on Imports of Beef— Complaint
by the United States™ concluded:

"the rules of the General Agreement did not concern the organization or management
of import monopolies but only their operations and effect on trade,...the existence of a
producer-controlled monopoly could not in itsef be in violation of the General
Agreement."*’

4508 That such STEs are not in themselves inconsistent with the GATT 1994 has been and should
continue to be a fundamental consideration for any Panel in interpretation and application of
Article XVII. For example, in considering which "principles of non-discriminatory treatment” are
appropriate, the Panel should ensure that the application and/or interpretation of such principles does
not negate or undermine the permitted right of Members to create exporting STEs, including those
exercising export monopoly rights.

(b) The nature and scope of Article XVI1:1(a)
4509 Article XVII:1(a) of GATT 1994 essentially serves to ensure that WTO Members do not,

through an STE, circumvent their GATT obligations with respect to non-discriminatory treatment. In
practice, it essentially requires of Members, as regards their STEs, the same genera standard

“® Panel Report, Republic of Korea — Restrictions on Imports of Beef — Complaint by the United States
("Korea—Beef(US) "), adopted 7 November 1989, BISD 36S/268.
“"Ibid , para 115 emphasis added
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regarding consistency with the genera principles of non-discriminatory treastment of GATT 1994 as
such Members have undertaken regarding their measures affecting private import and export trade.

4510 Thisisclear from the text of Article XVI1:1(a) itself (emphasis added):

"Each [Member] undertakes that if it establishes or maintains a State enterprise,
wherever located, or grants to any enterprise, formally or in effect, exclusive or
specia privileges, such enterprise shal, in its purchases or saes involving either
imports or exports, act in a manner consistent with the general principles of non-
discriminatory treatment prescribed in this Agreement for governmental measures
affecting imports or exports by private traders.”

4511 However itisequally clear that the obligation set out in Article XV11:1(a) is relevant to only a
particular set of activities by STEs — that is ‘purchases or sales involving either imports or exports.
Article XVI1:1(a) does not extend this undertaking of consistency to all trade-related activities or to
the general behaviour of importing or exporting STES.

4512 Audraliaaso notesthat Article XV11:1(a) contains only a genera obligation in the form of an
undertaking that STEs shall act consistently with the principles of non-discriminatory treatment of
GATT 1994. It does not contain additional obligations which specify, proscribe or direct how a
Member must give effect to its undertaking. Any Member is free to choose the approach it takes to
fulfil this obligation. It may choose direct oversight or supervision of its STE or create legidative,
regulatory reporting and monitoring structures, or it may not. It is under no obligation under
Article XVI1I to choose any particular course of action®®. Similarly, there is no inference that any
means of implementation is better than another, or that its presence or absence is more or less
indicative of GATT consistency, just as there is no inference that any particular type of exclusive or
gpecia privilege granted to an STE isinconsistent with GATT 1994 per se.

(c) Defining the standards applicable to STE behaviour

4513 The fundamenta primacy of the non-discriminatory treatment principles of the GATT 1994
in defining the standard againgt which STE behaviour (in purchases or sales involving imports or
exports) is to be measured is clearly evident from the ext of Article XVII:1(a). This has been
confirmed in the approach that previous Panels have taken to the relationship of Article XVII with the
rest of GATT 1994. The panelsin, Canada — Administration of the Foreign Investment Review Act”,
Canada, Import, Distribution and Sale of Alcoholic Drinks by Canadian Provincial Marketing
Agencies® and Korea — Various Measures on Beef all essentially found, as the Korea — Various
Measures on Beef pand put it:

"(a) conclusion that the principle of non-discrimination was violated would suffice to

prove aviolation of Article XVII'."**

4514 Subparagraph XVII:1(b) states that:

“8 Even Article XVII:4 which prescribes STE notification procedures and requirements on Members
only identifies the information to be provided, and does not determine how a Member should go about gathering
information domestically to fulfil this obligation.

“9 Panel Report, Canada — Administration of the Foreign Investment Review Act ("Canada — FIRA"),
adopted 7 February 1984, BISD 305/140.

*0 Panel Report, Canada — Import, Distribution and Sale of Alcoholic Drinks by Canadian Provincial
Marketing Agencies ("Canada — Provincial Liquor Boards(EEC) "), adopted 22 March 1988, BISD 355/37.

°! Korea — Various Measures on Beef, para 757
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"The provisions of subparagraph (a) of this paragraph shall be understood to require
that such enterprises shall, having due regard to the other provisions of this
Agreement, make any such purchases or sales solely in accordance with commercia
considerations, including price, quality, availability, marketability, transportation and
other conditions of purchase or sae, and shal afford the enterprises of other
[Members] adequate opportunity, in accordance with customary business practice, to
compete for participation in such purchases or sales.'

4515 From the text of Article XVII:1, it is clear that the role of subparagraph 1(b) is to provide
better identification, interpretation and application of the obligation and standard set out in
subparagraph 1(a). This is unambiguoudy articulated in the wording of the first phrase of
subparagraph 1(b) itsef — "(t)he provisons of sub-paragraph (a) of this paragraph shall be
understood to require... having due regard to the other provisions of the GATT...".

4516 The Panelsin the Canada - FIRA* case and the Korea - Various Measures on Beef case both
concluded (as stated by the Korea - Various Measures on Beef Pandl), that "(t)he GATT jurisprudence
has also made clear that the scope of paragraph XVI1:1(b), which refers to commercial considerations,
definesthe obligations set out in paragraph 1(a)"°.

4517 Inthisregard, the Korea- Various Measures on Beef Pandl's additional statement that:

"similarly, a conclusion that a decision to purchase or buy was not based upon
commercia considerations would also suffice to show aviolation of Article XV11.">*

is not suggesting that Article XVII:1(b) creates an entirely separate obligation on Members
concerning the standard of behaviour of their STEs. It would be inconsistent with the rest of that
Panel's analysis and conclusions on this matter for it to be suggested that the Korea - Various
Measures on Beef Panel is asserting that the elements of subparagraph (b) are to be considered and
interpreted in isolation from subparagraph 1(a). Rather, in that dispute, the reasoning of the Panel
suggested that a decision to purchase or buy not based on commercial consideration shows - or
demonstrates - that a violation of Article XVI1:1(a) has occurred.

4518 Audrdia therefore submits it is clear that "the general principles of non-discriminatory
treatment prescribed in the GATT" of subparagraph 1(a) is the standard against which the behaviour
of STEsisto be assessed. The definitional elements and illustrative variables of subparagraph 1(b)
assist in this process.

4519 The primary objective of Article XV1I:1(c) isto require a certain standard of behaviour of the
Member government — that is, of not preventing its enterprises (STE and private alike) from acting
consistently with the general principles of non-discriminatory treatment of GATT 1994. This
obligation runs parallel to, and complements, a Member's other undertakings under Article XVII and
under GATT 1994 itsdlf.

4520 Aswith the obligation enunciated in XV1I:1(a), similarly XVI1:1(c) is silent as to how and to
what degree a Member is to act so as to 'not prevent' consistency. This remains the choice of the
Member concerned. Similarly, Australia submits that this obligation to refrain cannot be read to
imply a more direct obligation on a Member to actively ensure any form of behaviour by its
enterprises.

°2 Panel Report, Canada — FIRA, para 5.16.
%3 Panel Report, Korea — Various Measures on Beef ,para 755
>4 Panel Report, Korea — Various Measures on Beef, para 757, emphasis added.
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4521 Subparagraph 1(c) also envisages that subparagraphs (a) and (b) are to be read together in
enunciating the obligation contained in subparagraph 1(c). Following this reasoning, when examining
the scope of subparagraph 1(c), the Panel in Canada FIRA concluded that "subparagraph 1(b) does
not establish a separate general obligation to alow enterprises to act in accordance with commercia
considerations™ .

(d) The need for a case by case approach to the interpretation and application of the standard

4522 Any application of the elements of Article XVII must necessarily be undertaken on a case-by-
case basis. What is an appropriate application to the particular enterprise in question of the genera
principles of non-discriminatory treatment prescribed in GATT 1994, including which principles are
of relevance to the particular acts complained of in the instant case, must be considered.

4523 It should dso be noted that, when elements of subparagraph (b) are applied, the language of
the subparagraph itself requires a case by case approach. For example, in considering the meaning of
'solely in accordance with commercial considerations it is clear that the additiona variables listed
('including price, quality, availability, marketability, transportation and other conditions of purchase
or sal€) are not intended to be exclusive or exhaustive.

4524 Additionaly, what is a relevant commercial consideration and what would be indicative
evidence that an STE is or is not acting solely in accordance with such considerations will vary from
enterprise to enterprise and from industry sector to industry sector. Relevant factual considerations
may include the particular privileges granted to the STE and the regulatory environment under which
it operates.

4525 Also relevant is what is usua or customary commercial business practice in the market,
including that of private traders, and the nature and conditions of the international market. For
example, market segregation for the purposes of marketing and pricing is a common private sector
business practice, considered to be in accordance with commercial considerations. Like private
traders, export STES can and do differentiate between markets as a result of supply and demand
conditions. That this is considered permissible behaviour for an STE is expressy recognised in the
interpretive Ad Note to this Article.®® Similarly pooling arrangements are a normal commercial risk
management and marketing tool used in agricultural production and trade by agricultural and other
co-operatives and also are used in other industry sectors, such as insurance.

4526 Article XVII must not be interpreted in such a way as to be held to require a different
standard for regulation of STE behaviour by Members as distinct from their regulation of private
tradersinvolved in the same activities. Thiswould in effect undermine the legitimacy of the existence
of such enterprises under GATT 1994. Any standard/s applied to purchases and sales involving either
imports or exports by STEs must complement and be consistent with those applied to governmental
measures affecting private traders.

2. Conclusons

4527 State Trading Enterprises, including those exercising monopoly rights for purchases or sales
involving imports or exports, are permissible under, and are not inconsistent with, GATT 1994.

4528 The obligation undertaken by a Member under Article XVI11:1(a) concerning the conduct of
its STEs is a genera obligation to achieve a result, and does not encompass any specific obligations
concerning how that result is to be achieved. The obligation under Article XVI1I:1(a) also only

5 Panel Report, Canada — FIRA, paras. 5 and 16.
%8 |nterpretive Note Ad Article XV11 paragraph 1.
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extends to the behaviour of its STES in making purchases or sales involving imports and exports and
not to other behaviour of that STE.

4529 In regard to assessing whether a member has met its obligation under Article XVII:1, the
behaviour or action of the STE at issue will need to be considered against the standard provided for in
Article XVII:1(a), as assisted by the additiona definitions provided in subparagraph 1(b). The
unambiguous wording of Article XV1I:1(a), and the weight of opinion in previous Panels indicates
that the applicable standard is that of consistency of the behaviour or action with the genera
principles of non-discriminatory treatment prescribed in GATT 1994. What the applicable generd
principles are will depend on the facts of each case and the behaviour complained of regarding a
STE's purchases or sales, and possibly also whether the purchase or sale involves imports or exports.

4530 Similarly, in reviewing the further elements of interpretation in subparagraph 1(b) including
‘commercia considerations, such reguirements must be considered on a case by case basis, having
regard to the particular factua situation of each dispute.

4531 Article XVII must not be interpreted in such away as to require a different level of obligation
to be applied to Members with regard to their non-discriminatory treatment undertakings concerning
their STEs as compared to their measures affecting imports or exports by private traders. Similarly, it
must not be interpreted so as to prohibit activities that are permitted, or not prohibited, elsewhere in
the WTO Agreement.

P. THIRD PARTY ORAL STATEMENT OF AUSTRALIA
4532 Audrdia initsora statement, made the following arguments:

4533 It appears we al agree that the intent of Article XVII is to ensure that Members cannot
circumvent their GATT 1994 obligations regarding non-discrimination through the creation of State
Trading Enterprises to undertake certain trading activities.

4534 Article XVII does this by having Members undertake that their STEs will act, in their
purchases and sales for import or export, in a manner consistent with the same general principles of
non-discriminatory treatment to which those Members are otherwise bound under the Agreement as
regards their governmental measures affecting imports and exports.

4535 If the same principles are applied, and if STEs are clearly recognised as not in themselves
inconsistent with GATT 1994, it follows that the interpretation or application of Article XVII should
not place Members who choose to create and use State Trading Enterprises in a different, and
certainly not a worse, position, than Members who do not utilise STEs. This fundamental approach
must guide the Pandl.

4536 In this regard, Australia believes that it is crucia to fulfilling the intention of Article XVII
that the elements of subparagraph 1(b) are considered and interpreted within the context of, and
therefore consistently with, how the general principles of non-discriminatory treatment noted in
subparagraph 1(a) are interpreted and applied in GATT 1994. Any de-linking of subparagraph 1(b)
elements, for example the ‘commercial considerations requirement, from this context risks the
development under Article XVII of a different standard of non-discriminatory behaviour for STES
from that applied in the rest of the Agreement to governmental measures affecting import and export
trade. This could lead in turn to the undermining of the legitimate right of Members to create and
grant privilegesto their STEs.



WT/DS276/R
Page 85

4537 Also fundamenta isthat Article XVII covers only the purchases and sales involving imports
or exports of STEs. The nature of that STE, including its particular structure and privileges, and its
non-purchasing and nortselling activities should not be at issue.

4538 Consideration of Article XVII and its relationship to the rest of the Agreement also suggests
to Audtralia that care must be taken to distinguish between situations in which a Member may be
found not to have met one of its GATT 1994 obligations (Article XV1I) because its STE has not acted
in the way that Member has undertaken it will, and situations in which a Member's own governmental
measures are more directly at issue. Article XVII should not be used to pursue issues regarding the
GATT consistency of a Members measures which are more appropriately dealt with elsewhere under
the agreement.

4539 Finally, Austraia wishes to underline the need for taking a case-by-case approach, having
regard to the particular factual situation of each enterprise and each dispute, when considering
whether an STE has acted, pursuant to Article XVII, in a manner consistent with the relevant general
principles of non-discriminatory treatment applied in GATT 1994 to governmenta trade measures.

Our submission to the Panel, and we note those of others, have outlined several factors that will need
to be considered, including, but not limited to, what is effective and accepted commercia practice by
private traders operating in the same sector.

Q. THIRD PARTY WRITTEN SUBMISSION OF CHINA
4540 Chinag, in its written submission, made the following arguments:
1. State Trading Enterprise | ssues

@ Substantive obligations are imposed regarding the state trading enterprisesin Article XVI1 Of
GATT 1994

4541 The key issue of Article XVII is to regulate the activities of state trading enterprises. Under
Article XVII: 1(a), WTO Members undertake that if they maintain a state trading enterprise, or grant
exclusive or special privileges to any enterprise, such enterprise shal act in a manner consistent with
the general principles of nontdiscriminatory treatment, which is further required by explanation in
Article XVII: 1(b) to mean that such enterprises shall make purchases and sales solely on the basis of
commercial considerations and shall afford the enterprises of the other Members adequate
opportunity, in accordance with customary business practices, to compete for participation in such
purchases or sales.

4542 Thus, if the requirements of commercial considerations and adequate opportunity for
competition are met, the non-discriminatory principle is met by WTO Members maintaining or
establishing state trading enterprises or granting exclusive or specia privileges to any enterprise.

(b) GATT Article XVII does not impose an obligation on governments to involve in state trading
enterprises everyday management

4543 State trading enterprise issue and the interpretation of Article XVII of GATT 1994 are among
the entangled questions under GATT and in WTO, and not many panel decisions have touched this
issue. We concern the issue that what role should a Member's government play in regulating state
trading enterprises. According to the position of the United States, a government should "ensure” that
a state trading enterprise does not engage in trade-distorting conduct. What the United States intends
to establish is that government should pry into or monitor the state trading enterprise's day-to-day
business to ensure that the activities of the enterprise comply with GATT Article XVII. We cannot
share this view with the United States on this point for the following reasons.
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() If a government were imposed such an obligation, it would be too burdensome and not
practical.

4544 By itsterms, Article XVII: 1 covers (i) state enterprises and (i) enterprises granted exclusive
or specid privileges. The most recent authoritative definition on state trading enterprises lies in the
1994 Understanding on the Interpretation of Article XVII, which includes the following working
definition:

"Governmental and non-governmental enterprises, including marketing boards, which
have been granted exclusive or specia right or privileges, including statutory or
condtitutional powers, in the exercise of which they influence through their purchases
or salesthe level or direction of imports or exports.”

4545 Nether Article XVII nor the Understanding specifies what percentage of ownership
congtitutes a state trading enterprise, nor do they include an illustrative list of specia privileges.
Therefore, if an enterprise is conferred some kind of privileges by a government, the exercise of
which will influence the level or direction of imports or exports, then it will be considered as a state
trading enterprise. If a government has to monitor or interfere with the day-to-day operation of all
such enterprises, it seems to be unreasonable and prohibitively impossible. Neither can the
government afford the personnel nor the time to do this in a market economy. In addition, government
officials are not in a better position to make business decisions than the management of state trading
enterprises can do.

(i) Such an obligation runs afoul of the objective of GATT Article XVII.
4546 Article XVII 1(b) provides:

"The provisions of sub-paragraph (a) of this paragraph shall be understood to require
that such enterprises shall, having due regard to the other provisions of this
Agreement, make any such purchases or sales solely in accordance with commercial
considerations,* including price, quality, availability, marketability, transportation
and other conditions of purchase or sale, and shall afford the enterprises of the other
contracting parties adequate opportunity, in accordance with customary business
practice, to compete for participation in such purchases or saes.”

4547 "With commercia considerations” means that a state trading enterprise should conduct
business in a manner consistent with normal business practices of privately held enterprises in similar
circumstances. The purpose of this provision is to prohibit a government from interfering with state
trading enterprises day-to-day management and evading its obligations under GATT through the
business of state trading enterprises. The United States argues that a government shall "ensure" the
state trading enterprises it established acting WTO-legdly, and that the non-supervision policy of
Canadian government is inconsistent with its WTO obligations. However, we think that the activities
of state trading enterprises could not be ensured to be conducted on the basis of "commercial
considerations” if the government interferes with the daily operation of state trading enterprises or
pries or directs their transactions, and thus the objective of Article XVII would be hard to be achieved.
On the other hand, the operations of state trading enterprises are carried out on the basis of
"commercia considerations” where their actions are not directed by political considerations, and
under government supervision and control neither.

(i)  TheArticle XVII 1(a) imposes on WTO Members an "obligation of result’, not an "obligation
of conduct".

4548 Onthis point, we think Canada’'s argument will stand.
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(c) Revenueis acommercial consideration

4549 The United States alleged that the Canadian Wheat Board is an revenue-maximizor, and this
kind of enterprises tend to make sales in greater volumes, and at lower prices, than a normal, profit-
maximizing firm. This is only a hypothesis. Moreover, profit is one kind of commercial
considerations; revenue is a kind of commercia consideration, too. According to the United States
logic, "commercial considerations"” in Article XVII would be interpreted as "not including revenue".
Thisis not right.

4550 Asto the meaning of the phrase "commercial considerations”, the interpretative notes and the
drafting history indicate that Article XV11:1 (b) would not preclude the charging by a state trading
enterprise of different prices in different export markets’’; nor consideration of the advantages of
receiving a "tied loan" in connection with a purchase® Moreover, it was understood that the phrase
"customary business practice” as used in Article XVI1:1 (b) was intended to cover business practices
customary in the respective line of trade>°

4551 Panels have held that producer-controlled import monopolies, although they may in practice
infringe rules such as Article XI:1 and XVII, are not intrinsicaly contrary to GATT.% If the
monopoly enterprise handles business with commercia considerations, that will be WTO-legal. The
Canadian Wheat Board is a producer-controlled export monopoly; similarly, it does not inherently
infringe GATT provisions. Only when it concludes transactions with non-commercial considerations
or fails to give adequate competing opportunities, then it could be accused of violating Article XVI1.
In this case, substantial evidences must be put forward before accusing that any GATT or WTO
provisions have been violated.

4552 To conclude, if a state trading enterprise tries to make sales as much as possible, ad it is
doing business with commercia considerations, one cannot say that it violates GATT Article XVII.

(d) Canadas policy of non-supervision does not violate its obligations under Article XV1I

4553 From the submissions of the United States and Canada, it is obvious that the Canadian
government does not have complete control over the Canadian Wheat Board. The mgjority of the
board of directors are wheat producers. The Canadian government grants some privileges to the
Canadian Wheat Board, but this does not change the commercial nature of it. It is unreasonable to
oblige Canadian government to look into everyday operation of the Canadian Wheat Board.

4554 Moreover, as above-mentioned, Article XVI1:1 imposes on Contracting Parties of GATT an
"obligation of result”, not an "obligation of conduct’. Canada has the discretion to decide the ways
and means to achieve this goal. Canadian government's obligation is that if the state trading
enterprises it established is proved of violating Article XVII, it will assume the responsibility.
Therefore, Canada's non-supervision does not constitute a violation of Article XVII.

(e) National treatment or most-favoured-nation treatment
4555 Paragraph 1(a) of Article XVII states that Members shall undertake that their state trading

enterprises shall act in amanner consistent with the general principles of non-discriminatory treatment
prescribed in GATT.

" Interpretative Note Ad Article XV11:1.

%8 |nterpretative Note Ad Article XV11:1(b).

9 GATT Analytical Index: Guideto Law and Practice, Updated 6" Edition (1995), p. 477.
60 panel Report, Korea — Beef (US), para. 115.
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4556 The United States alleges that the "non-discriminatory treatment” refers to national treatment
rather than most-favoured-nation treatment. Their only support is from the panel report on the Korea -
Various Measures on Beef case. However, various authorities show that the Article XVI1 1(a) refersto
most-favoured-nation treatment. The drafting history can be read to suggest that only MFN treatment
is required. For example, in the origina United States proposal only MFN treatment was required,
and there is an explicit statement in the relevant sub-committee that this was the intention.®* This
interpretation also finds support in two paned reports.®> Moreover, a United States proposal in the
Uruguay Round to explicitly subject state trading to the national treatment obligation was not
accepted.®®

4557 The United States submits that the panel report in Korea - Various Measures on Besf is "far
better reasoned and represents the correct view". We do not agree. The Korea - Various Measures on
Beef pand relied on the GATT Noteto Article XI, XII, XIlII, XIV and XVIII and concluded that
in a case involving a state trading enterprises import monopoly, the "general principles of non-
discriminatory treatment” in GATT Article XVI1I:1(a) must include national treatment; otherwise, the
dtate trading enterprises could refuse to import any foreign beef, and thus would be free to impose the
type of import restriction prohibited by Article X1.**

4558 We think that the Korea — Various Measures on Beef panel might be too worried over this
issue. An Interpretative Note explains that a state enterprise may charge different prices for its sales of
a product in different markets as long as this is done for commercial reasons, to meet conditions of
supply and demand in export markets. This provison can be reasonably construed as that, if a
transaction is concluded on commercial considerations, there will no discrimination existing.
Similarly, if a state trade enterprise, with commercia considerations, does not import foreign goods
while buying domestic products, it will be WTO-legd.

4559 On the contrary, if a state trading enterprise, with non-commercia considerations, favours
domestic products over imported ones in its purchases, it might violate Article XVII. In the other
cases, if the state trading enterprises manner constitutes any kind of import restriction prohibited by
Article XI, the Article XI will apply. In any case, there is no need to stretch the "general principles of
non-discriminatory treatment™ to cover nationa treatment.

4560 Professor Jackson aso has concluded that a modified or relaxed form of the most-favoured-
nation obligation seems to be the general thrust of Article XV11.%°

The preparatory work reflects that the words "general principles of non-
discriminatory treatment” were inserted in Article XVII, paragraph 1(a), a Geneva
(1947) in order to dlay the doubt that " ‘commercid principles [in Article XVII,
paragraph 1(b)] meant that exactly the same price would have to exist in different
markets." Thus it appears that what is meant by "non-discriminatory treatment” is a
Most-Favoured-Nation principle tempered by "commercial considerations,” such as
those listed in Article X V11, paragraph 1(b).

61 See, GATT Analytical Index, op, cit., 475.

%2 Panel Report, Belgian Family Allowances (allocations familiales) (*Belgium — Family Allowances"),
adopted 7 November 1952, BISD 15/59, para. 4; Panel Report, Canada — FIRA, para. 6.16.

8 Terence P. Stewart as editor: The GATT Uruguay Round—A negotiation History (1986-1992),
at 1833.

4 The Note provides that:” Throughout Article X1, XII, XIII, XIV and XVIII, the terms ‘import
restrictions' or ‘export restrictions’ include restrictions made effective through state-trading operations.”
Article X1, referred to in the Ad note, generally prohibitsimport restriction.

8 John H. Jackson, World Trade and the Law of GATT (1969), at 346.
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H The United States did not meet its obligations to prove that Canada violated Article X V11

4561 The United States claims that Canada does not "intend" for the Canadian Wheat Board to
make sales in accordance with its obligations under Article XVII, and that the privileges provided to
the Canadian Wheat Board "enable™ or "dlow" the Canadian Wheat Board to act in a fundamentally
non-commercial manner. But the United States cannot bring out any particular transaction concluded
by the Canadian Wheat Board in a non-commercial manner. Mere alegation is not enough to support
the United States claim.

4562 The United States aleged that relevant Canadian laws and regulations with respect to the
Canadian Whesat Board such as the Canadian Wheat Board Act "enable" or "allow" the Canadian
Wheat Board to do business with non-commercial consideration. However, these Canadian laws and
regulations do not necessarily lead to the result that the Canadian Wheat Board has handled business
with non-commercia considerations. According to United States logic, any monopoly or privilege
will entail non-commercia behaviour, and al state trading enterprises are presumed to do business
with non-commercia considerations. If thisis the case, the existence of state trading enterprises itself
will be WTO-illegal, and Members will be deprived of the right to establish state trading enterprises
and Article XVI1 will be turned void.

2. Canada's Treatment Of Imported Grain
@ Segregation is not inconsistent with Article 111 in itself

4563 According to the panel report of Korea — Various Measures on Beef, the "dual retail” system
that keeps imported beef and domestic beef apart does not amount to a competitive advantage for
domestic beef.”® If United States is to establish that Canadian grain segregation system violates
Article Ill, it must adduce adequate evidence and/or prove that the relevant Canadian laws and
regulations regarding the segregation system are in violation of Article 111 (4) in itself. Without
meeting such burden of proof, it is inappropriate to reach a conclusion that the Canadian segregation
of imported goods from domestic products violates Article 111 (4). We do not think the United States
provided adequate evidence in this regard.

3. Conclusion

4564 The Canadian Wheat Board is a state trading enterprise. Nonetheless, the existence of the
Canadian Wheat Board itsdlf isnot aviolation of GATT Article XVII. Only if there is sufficient proof
that the Canadian Wheat Board has done business not in a manner in accordance with commercia
considerations, Canada might be held to have violated Article XVII. A government has no positive
obligations to involve in state tradng enterprises everyday business. Therefore, the Canadian non-
supervision policy to the Canadian Wheat Board does not violate its obligation under Article XVI1I.

4565 The United Stated fails to prove that Canadian grain segregation requirements between
domestic and imported grain violate GATT Article l11: 4The Basic Principle of Good Faith

R. THIRD PARTY ORAL STATEMENT OF CHINA

4566 China, inits oral statement, made the following arguments:

%6 Panel Report, Korea— Beef (US), paras. 135 and 137.
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1. State Trading Enterprise | ssues

@ Substantive obligations are imposed regarding the state trading enterprisesin Article XVI1 Of
GATT 1994

4567 The key issue of Article XVII is to regulate the activities of state trading enterprises. Under
Article XVII: 1(a). WTO Members undertake that if they maintain a state trading enterprise, or grant
exclusive or specid privileges to any enterprise, such enterprises shall act in a manner consistent with
the genera principles of nondiscriminatory treatment. Article XVII: 1 (a) is explained in
Article XVII: 1(b) to mean that such enterprises shall meke purchases and sales solely on the basis of
commercial considerations and shall afford the enterprises of the other Members adequate competing

opportunity.

4568 Thus, if the requirements of commercia considerations and adequate opportunity for
competition ae met, the non-discriminatory principle is met by WTO Members maintaining or
establishing state trading enterprises

(b) GATT Article XVII does not impose an obligation on governments to involve in state trading
enterprises everyday management

4569 We concern the issue that what role should a Member's government play in regulating state
trading enterprises. According to the position of the United States, a government should "ensure” that
a state trading enterprise does not engage in trade-distorting conduct. What the United States intends
to establish is that government should pry into or monitor the state trading enterprise's day-to-day
business to ensure that the activities of the enterprise comply with GATT Article XVIIl. We cannot
share this view with the United States for the following reasons.

0] If a government were imposed such an obligation, it would be too burdensome and not
practical.

4570 By itsterms, Article XVII: 1 covers (i) state enterprises and (i) enterprises granted exclusive
or specia privileges. The most recent authoritative definition on state trading enterprises lies in the
1994 Understanding on the Interpretation of Article XV, which includes aworking definition.

4571 Neither Article XVII nor the Understanding specifies what percentage of ownership
congtitutes a state trading enterprise, nor do they include an illustrative list of special privileges.
Therefore, if an enterprise is conferred some kind of privileges by a government, and the exercise of
these privileges will influence the level or direction of imports or exports, then it will be considered as
a state trading enterprise. If a government has to monitor or interfere with the day-to-day operation of
al such enterprises, it seems to be unreasonable and prohibitively impossible. Neither can the
government afford the personnel nor the time to do thisin a market economy. In addition, government
officids are not in a better position to make business decisions than the management of tate trading
enterprises can do.

(i) Such an obligation runs afoul of the objective of GATT Article XVII

4572 Article XVII 1(b) provides that state trading enterprises shall make purchases or sales solely
in accordance with commercial considerations.

4573 "With commercia considerations” means that a STE should conduct business in a manner
consistent with normal business practices of privatey-held enterprises in similar circumstances. The
purpose of this provision is to prohibit a government from interfering with state trading enterprises
day-to-day management and evading its obligation under GATT through the business of such
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enterprises. The United States argues that a government shall "ensure” the state trading enterprises it
established acting WTO-legdly, and that the non-supervision policy of Canadian government is
inconsistent with its WTO obligations. However, we think that the activities of state trading
enterprises could not be ensured to be conducted on the basis of "commercia considerations” if the
government interferes with the daily operation of state trading enterprises, and thus the objective of
Article XVII would be hard to be achieved. On the other hand, the operation of state trading
enterprises will be carried out on the basis of "commercial considerations” where their actions are not
directed by political considerations, and not under government supervision or control.

(iii)  The Article XVII 1(a) imposes on WTO Members an " obligation of result", not an "obligation
of conduct"

4574 On this point, we think Canada's argument in their first written submission will stand.
(iv)y  Thereareno "two levels of " obligationsin Article XVII

4575 The United States argues that Article XVII places two levels of Member obligations, a strict
supervising obligation on state trading enterprises and a less rigid one on other enterprises provided
by Article XVII 1(c).

4576 The plain text of Article XVII 1(c) is that this provision applies to state trading enterprises
and other enterprises equally. This means that no matter a date trading enterprise or not, a
government should not interfere with its operation with non-commercia considerations. We could not
see any intention in this provision that different standards shall be applied to a state trading enterprise
and a non-state trading enterprise.

(c) Revenueis acommercial consideration

4577 The United States alleged that the Canadian Wheat Board is an revenue-maximizor, and this
kind of enterprises tend to make sales in greater volumes, and at lower prices, than a normal, profit-
maximizing firm. This is only a hypothesis. Moreover, profit is one kind of commercial
considerations; revenue is a kind of commercia consideration, too. According to the United States
logic, "commercia considerations” in Article XVII would be interpreted as "not including revenue”.
Thisis not right.

4578 Panels have held that producer-controlled import monopolies, athough they may in practice
infringe rules such as Article XI:1 and XVII, are not intrinsicaly contrary to GATT.% If the
monopoly enterprise handles business with commercia considerations, that will be WTO-legal. The
Canadian Wheat Board is a producer-controlled export monopoly; similarly, it does not inherently
infringe GATT provisions. Only when it concludes transactions with non-commercial considerations
or fails to give adequate competing opportunities, then it could be accused of violating Article XVII.
In this case, substantial evidences must be put forward before accusing that any GATT or WTO
provisions have been violated.

4579 To conclude, if a state trading enterprise tries to make saes as much as possible, and it is
doing business with commercial considerations, one cannot say that it violates GATT Article XVII.

(d Canadas policy of non-supervision does not violate its obligation under Article XVII

4580 From the submissions of the United States and Canada, it is obvious that the Canadian
government does not have complete control over the Canadian Wheat Board. The magjority of the

57 Panel Report, Korea— Beef (US), para. 115.
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board of directors are wheat producers. The Canadian government grants some privileges to the
Canadian Wheat Board, but this does not change the commercial nature of it. It is unreasonable to
oblige Canadian government to look into everyday operation of the Canadian Wheat Board.

4581 Moreover, as above-mentioned, Article XVII:1 imposes on Contracting Parties of GATT an
"obligation of result”, not an "obligation of conduct'. Canada has the discretion to decide the ways
and means to achieve this goal. Canadian government's obligation is that if the state trading
enterprises it established is proved of violating Article XVII, it will assume the responshbility.
Therefore, Canada’'s non-supervision does not congtitute a violation of Article XVII.

(e) National treatment or most-favoured-nation treatment

4582 Paragraph 1(a) of Article XVII states that Members shall undertake that their state trading
enterprises shall act in amanner consistent with the general principles of non-discriminatory treatment
prescribed in GATT.

4583 The United States alleges that the "non-discriminatory treatment” refers to national treatment
rather than most-favoured-nation treatment. Their only support is from the panel report on the Korea
— Various Measures on Beef case. However, various authorities show that the Article XVI1 1(a) refers
to most-favoured-nation treatment. The drafting history can be read to suggest that only MFN

treatment is required. For example, in the original United States proposal only MFN treatment was
required, and there is an explicit statement in the relevant sub-committee that this was the intention.®®
This interpretation aso finds support in two panel reports.®® Moreover, a United States proposd in the
Uruguay Round to explicitly subject state trading to the nationa treatment obligation was not

accepted.”

4584 The United States submits that the pand report in Korea — Various Measures on Besf is "far
better reasoned and represents the correct view". We do not agree. The Korea — Various Measures on
Beef pandl relied on the GATT Noteto Article X1, XII, XIII, XIV and XVIII and concluded that in
a case involving a date trading enterprise import monopoly, the "genera principles of non-
discriminatory treatment” in GATT Article XVII:1(a) must include nationa treatment; otherwise, the
state trading enterprises could refuse to import any foreign beef, and thus would be free to impose the
type of import restriction prohibited by Article XI.™

4585 We think that the Korea — Various Measures on Beef panel might be too worried over this
issue. An Interpretative Note explains that a state enterprise may charge different prices for its sales of
a product in different markets as long as this is done for commercial reasons, to meet conditions of
supply and demand in export markets. This provison can be reasonably construed as that, if a
transaction is concluded on commercial considerations, there will no discrimination existing.
Similarly, if a state trade enterprise, with commercial considerations, does not import foreign goods
while buying domestic products, it will be WTO-legd.

4586 On the contrary, if a state trading enterprise, with non-commercial considerations, favours
domestic products over imported ones in its purchases, it might violate Article XVII. In the other
cases, if the state trading enterprises manner congtitutes any kind of import restriction prohibited by

%8 See, GATT Analytical Index, op, cit., 475.

%9 Panel Report, Belgian Family Allowances, para. 4; Panel Report, Canada — FIRA, para. 6.16.

0 Terence P. Stewart as editor: The GATT Uruguay Round — A negotiation History (1986-1992), at
1833.

L The Note provides that:” Throughout Article XI, XII XIIl, XIV and XVIII, the terms ‘import
restrictions' or ‘export restrictions’ include restrictions made effective through state-trading operations.”
Article X1, referred to in the Ad note, generally prohibits import restriction.
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Article XI, the Article XI will apply. In any case, there is no need to stretch the "general principles of
non-discriminatory treatment™ in Article XVI1I to cover national treatment.

4587 Professor Jackson also has concluded that a modified or relaxed form of the most-favoured-
nation obligation seems to be the genera thrust of Article XVII in his famous book World Trade and
the Law of GATT.”

()] The United States did not meet its obligations to prove that Canada violated Article X V11

4588 The United States claims that Canada does not "intend" for the Canadian Wheat Board to
make sales in accordance with its obligations under Article XVII, and that the privileges provided to
the Canadian Wheat Board "endble” or "dlow" the Canadian Wheat Board to act in a fundamentally
non-commercial manner. But the U. S. cannot bring out any particular transaction concluded by the
Canadian Wheat Board in a non-commercial manner. Mere allegation is not enough to support the
United States claim.

4589 The United States dleged that relevant Canadian laws and regulations with respect to the
Canadian Wheat Board such as the Ganadian Wheat Board Act "engble™ or "alow" the Canadian
Wheat Board to do business with non-commercia consideration. However, these laws and regulations
do not necessarily lead to the result that the Canadian Wheat Board has handled business with non-
commercial considerations. According to United State's logic, any monopoly or privilege will entail
non-commercial behaviour, and al date trading enterprises are presumed to do business with non-
commercial considerations. If this is the case, the existence of state trading enterprises itself will be
WTO-illegal, and Members will be deprived of the right to establish state trading enterprises and
Article XVII will be turned void.

2. Canada's Segregation of Imported Grain IsNot Inconsistent with Articlelll In Itself

4590 According to the panel report of Korea - Various Measures on Beef, the "dual retail” system
that keeps imported beef and domestic beef apart does not amount to a competitive advantage for
domestic beef.”® If United States is to establish that Canadian grain segregation system violates
Article 111, it must adduce adequate evidence and/or prove that the relevant Canadian laws and
regulations regarding the segregation system are in violation of Article 1l (4) in itsdf. Without
meeting such burden of proof, it is inappropriate to reach a conclusion that the Canadian segregation
of imported goods from domestic products violates Article 111 (4). We do not think the United States
provided adequate evidence in this regard.

S THIRD PARTY WRITTEN SUBMISSION OF THE EUROPEAN COMMUNITIES

4591 In its third party written submission, the European Communities made the following
arguments:

1. The United States Claimsunder Article XVII:1 GATT 1994

@ The non-discrimination obligation under Article XVI11:1(a) and (b) GATT 1994

4592 Inthe European Communities view, Article XV11:1(a) and (b) GATT do not have an identical
scope, even though they are interrelated. Subparagraph (b) does not give an exhaustive interpretation

or qudification of subparagraph (a). The language of subparagraph (b) does not say that subparagraph
(@ shal be understood to require only that STEs should act in accordance with "commercial

72 John H. Jackson, World Trade and the Law of GATT (1969), at 346.
73 Panel Report, Korea— Beef (US), paras. 135 and 137.
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considerations’ and respect the "adequate opportunities’ obligations. Moreover, it would seem
implausible that one sole qualification such as that under subparagraph (b) could define
comprehensively the genera principles of non-discriminatory treatment under subparagraph (a). For
these reasons, the European Communities considers that the scope of the obligation of non-
discrimination under subparagraph (a) is broader than the related qualification under

subparagraph (b).

4593 The European Communities notes a certain ambiguity in the Panel jurisprudence on the
relationship between subparagraphs (a) and (b). Yet, the European Communities agrees with a
conceptual approach according to which subparagraph (b) does not give an exhaustive definition, but
rather qualifies one specific aspect of the obligation contained in subparagraph (a).

4594 With regard to the scope of the "non-discriminatory treatment” obligation under subparagraph
(@), the European Communities concurs with the Korea — Various Measures on Beef Panel that this
provision encompasses the most favoured nation ("MFN") and the national treatment principle. Y et,
the European Communities notes that the GATT Ad Note Article XVII modifies the application of the
MFN principle because if a STE varies its prices for “"commercial reasons' it would not violate the
non-discriminatory obligation under Article XVI1I:1(a) GATT in conjunction with the MFN principle.

4595 With regard to subparagraph (b), the European Communities considers that if a STE operates
in its trade related activities on the basis of its special and exclusive commercia advantages it is not
per se prevented from acting "in accordance with commercial considerations'. This notion has to be
interpreted in the light of a norma (private) commercia behaviour. The European Communities
would aso emphasise that the second criterion under Article XVI1:1(b) GATT which is to provide
other enterprises "adequate opportunities,..., to compete for participation in such purchases or saes’
counterbalances to a certain extent the commercia use of the STES special and exclusive economic
rights.

4596 The European Communities has doubts whether the CWB in its export sales activities
respects the non-discrimination standard under Article XVI1:1(@) and (b) GATT. Sections 5 and 7(1)
of the CWB Act, which describe the purpose of the CWB, do not contain any requirement that
operations should be made "in accordance with commercial considerations’ or that they require to
afford for "adequate opportunities’ for competitors. Similarly, neither provision requires the CWB to
act in accordance with genera principles of non-discriminatory trestment, as required by
Article XVII:1 (a).

4597 One appropriate way of determining whether the CWB is acting in accordance with
"commercia considerations’ would be to assess the relevant data on prices charged by the CWB on
export sales and the European Communities would encourage the Panel to ask Canada whether it
could provide respective data.

4598 The European Communities would, in principle, agree with the United States economic
analysis on the impact of CWB exclusive and specia rights corroborating the European Communities
doubts whether the CWB's trade activities are "in accordance with commercia considerations’, and
whether they afford "adequate opportunities’ to other competitors. The European Communities finally
considers that the genera principles of non-discriminatory treatment in respect of MFN may not be
respected if the CWB targets specific third country markets. Whether this is the case is primarily a
factual question. However, the European Communities recalls that under Sections 5 and 7(1) of the
CWB Act export sales must not necessarily be made in accordance with "commercial considerations'.
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(b) The Member's obligation to secure compliance with the non-discriminatory principles under
Article XVII:1(a) and (b) GATT 1994

4599 The language of Article XVI1I:1(a) unequivocaly provides that Members "undertake" that
their STEs comply with the basic non-discriminatory GATT rules. Thus, Members must "ensure” that
STEs do not engage in trade-distorting conduct. Therefore, Members do not escape their basic GATT
obligations by establishing or maintaining a STE.

4,600 The nature of this Member's obligation is an "obligation of result" and not an "obligations of
means'. Article XVI1I:1(a) GATT does not prescribe precise ways and means on how to achieve the
objective of compliance with the general principles d non-discriminatory treatment. The European
Communities does not understand the United States position to suggest certain specific "processes
and procedures’ to meet the obligations under Article XV11:1(a) GATT and which could therefore be
regarded as an "obligation of means'. Yet, the European Communities consider that under
Artice XVII:1(a) and (b) GATT, a Member has to provide for some kind of mechanism in order to
effectively ensure whether its STEs comply with the objective of non-discriminatory treatment as set
out under this provision. In this sense, a falure to employ the necessary means may result in a
violation of the "obligation of result".

4601 A violation of the Member's obligation under Article XVII:1(a) GATT could, in principle,
occur in two cases.

Either because of structural shortcomings due to which a STE will systematicaly violate in its
trade-related operations Article XVI1:1(a) and (b) GATT.

Or if aSTE disregards in specific cases Article XVI1:1(a) and (b) GATT.

4602 The European Communities concerns regarding CWB's respect of the requirements under
Article XVII:1(a) and (b) GATT are of structural nature. Logicaly it would follow that, in turn,
Canada by establishing and maintaining the CWB, did not comply with its obligations under
Article XVII:1(a) and (b) GATT. More specificaly, the European Communities notes Canadas
argument during the preliminary proceedings that the CWB "is not under the control or influence of
Canada’. While the European Communities agrees that the purpose of the obligation under
Artice XVII:1(a) GATT is not to oblige Members to interfere in the day-to-day business, the
European Communities considers it nevertheless indispensable that a Member should take whatever
measures are necessary, including possibly some kind of supervisory control on STE's operations.

4603 The European Communities aso considers that Canadas explanation of the CWB's
institutional structure does not provide for sufficient assurances that the CWB actually acts in
accordance with the obligations under Article XVII:1(a) and (b) GATT. Canada's defence is solely
focused on the commercial behaviour of the CWB. However, under Article XVII:1(b) GATT it is
equally necessary that enterprises from other Members should be given "adequate opportunities (...)
to compete for participation in such purchases or sales'. Canada's explanation does not address how
its control mechanisms take into account this aspect of Article XVI1:1(b) GATT.

2. The United States Claimsunder Articlelll:4 of the GATT 1994
@ The Canadian Grain Segregation Requirements
4604 The requirements to be fulfilled to establish a violation of Article I11:4 are defined as follows:

the imported and domestic products must be like products;
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the measure at issue must be a law, regulation, or requirement affecting the interna sale,
offering for sale, purchase, transportation, distribution, or use;

the imported products must be accorded "less favourable treatment” than that accorded to like
domestic products.

4,605 The European Communities does not see a legal difficulty in regard to the definition by the
United States of the like products concerned which are under stood to be, but for the difference in
origin, otherwise identical.

4606 Furthermore, the European Communities understands the United States claims under
Article 111:4 GATT to be concerned exclusively with the internal sale of wheat in Canada, but not
with the trangit of grain through Canada.

4607 The European Communities considers that the general prohibition for foreign grain to enter
Canadian grain elevators results in conditions of competition less favourable to foreign grain than to
domestic grain. By generaly prohibiting the entry of foreign grain into Canadian grain elevators,
Canada effectively shuts the Canadian bulk grain handling system to foreign grain. Such a closure of a
central part of the handling and distribution network to foreign products must be considered as
congtituting less favourable treatment within the meaning of Article 111:4 GATT. Support for this
interpretation can be found in the Appellate Body Report in Korea — Various Measures on Beef and in
the Pandl Report in Canada — Provincial Liquor Boards (EEC) .

4.608 The European Communities considers that the facts evoked by Canadain its defence such as
direct end user deliveries, the good knowledge of the processes, or possibility of authorisations
granted by the Canada Grain Commission, do not remove the less favourable treatment of foreign
grain. As the Panel held in Korea - Various Measures on Bedf, it is not necessary to demonstrate
actual and specific negative effects of a trade measure in order to establish aviolation of Article l11:4
GATT:

4,609 The European Communities considers the prohibition on mixing of Canadian and foreign
wheat equally as aless favourable treatment of foreign grain. The possibility of a special authorisation
for mixing of imported grain, which is not required for domestic grain, does not remove this violation
of Article 111:4 GATT.

4610 With regard to a possible judtification under Article XX(d) GATT, the European
Communities recdls that in United States — Gasoline, the Appellate Body clarified the two-step
analysis in the application of Article XX GATT, i.e. first, whether the measure is "provisionaly
justified" under one or ancther of the particular exceptions — paragraphs (a) to () — listed under
Article XX; and second, it must be appraised whether the measure satisfies also the requirements
imposed by the opening clauses of Article XX GATT.

4611 The party who invokes Article XX GATT bears the burden of proof. Canada, thus far, has
failed to prove that the measure is provisionaly justified under Article XX (d) GATT. The smple
reference to the enforcement of the "CGA, the CWB Act, and the misrepresentations and consumer
protection provisions of Canada's competitions laws" is not sufficient to establish that these laws and
regulations are "consistent with the Agreements', and that the measures in question would be
"necessary” to ensure compliance with such laws. Canada appears to assume that foreign grain is
inferior to Canadian grain. The European Communities does not share this assumption. In this
context, the European Communities notes in particular the statement by Canada that there are no
mixing restrictions that apply to end-users. If this is s0, the question arises why such redtrictions are
maintained at the level of the bulk-trading system.
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4612 Even if the objective of the CGA to ensure segregation of Canadian and foreign wheat were
considered legitimate, the European Communities still doubts that they could be considered as
"necessary”, as defined in United States - Section 337, since less restrictive alternatives are available.
For instance, in order to avoid contact or mixing of foreign and domestic grain, regulations on

elevator management and cleaning coupled with on-the-spot checks could easily have achieved the
same god. Similarly, in respect of the mixing requirement, appropriate labelling or grading provisions
could make the mixed origin of wheat transparent to the purchaser or consumer.

(b) Differential Treatment in the Canadian Transportation System

4613 As regards the revenue cap, the European Communities considers that to the extent that this
measure results in lower charges for the transport of domestic grain compared to imported grain, it
congtitutes less favourable treatment of mported compared to domestic products, and therefore
violates Article 111:4 GATT. In this context, the European Communities recalls the findings of the
Panel in Canada - Periodicals, which held that the provision of special lower posta rates for the
posting of domestic periodicals congtituted a violation of Article 111:4 GATT. Asto Canada's defence
that the revenue cap has never been reached, and therefore has not had an effect on rates and charges,
the European Communities considers that the onus to show that the revenue cap has had no effect on
rates should be on Canada. The European Communities also notes that the revenues indicated by
Canada were not very significantly short of the revenue cap.

4614 In respect of the producer railway car alocation, the European Communities considers the
availability of such railway cars to foreign producers as a factual question. The European
Communities, therefore, cannot take a position on this. However, the European Communities would
like to stress that if such railway crs are indeed available only for the transportation of domestic
grain, but not for imported products, this would congtitute a violation of Article 111:4 GATT.

3. The United States Claims under theTRIMs Agreement

4615 Regarding the relationship between Article 111:4 GATT and the TRIMS the European
Communities recalls the finding of the Panel in Indonesia - Cars, according to which the TRIMs
Agreement and Article IIl1 GATT are two legally independent and distinct sets of provisions. On the
other hand, Panels have also exercised judicia economy and based themselves exclusively on
Article I111:4 GATT in cases where they came to the conclusion that a measure was aready
incompatible with Article 111:4 GATT, or if they felt that their conclusions as to Article 111:4 GATT
aso invalidated the claims made under Article 2 of the TRIMSs.

4616 Should the Panel consider it necessary to examine the United States' claims under Article 2 of
the TRIMS, the European Communities would remark that the coverage of the TRIMs Agreement is
defined in Article 1 thereof. It should be stressed that only TRIMs, and not any violation of Article I11
of the GATT, fal under the TRIMs Agreement.

4617 The TRIMs Agreement does not contain a definition of the term "investment measure”.

However, in Indonesia - Cars the Panel attached significance to the fact that the measures in question
had "investment objectives and investment features' and "were aimed at encouraging the development
of aloca manufacturing capability”. In the present case, the European Communities does not seein
which way the Canadian measures would be related to investments.

4618 As to the United States reference to point 1 (a) of the Illustrative List, the European
Communities doubts that the Canadian measures fall under this definition. In particular, it should be
noted that Point 1 (a) refers to "the purchase or use by an enterprise of products of domestic origin".
However, neither grain elevator nor rail car operators normally "purchase or use' the grain; rather,



WT/DS276/R
Page 98

they provide a service with respect to the grain, namely the handling, storage, or transportation
thereof.

4. Conclusion

4619 For these reasons the European Communities submits that
Canada appears not to comply with the obligations under Article XV11:1(a) and (b) GATT.

Canada isin violation of Article I11:4 GATT with regard to the Canadian grain segregation
requirements, and, depending on the clarification of certain factua issues, also with regard to
the differential treatment of domestic and imported grain under the Canadian transportation
system.

The Canadian measures do not fall under the TRIMs Agreement
T. THIRD PARTY ORAL STATEMENT OF THE EUROPEAN COMMUNITIES
4620 The European Communities, in its oral statement, made the following arguments:
1. The United States Claimsunder Article XVI1:1 GATT 1994

4621 The European Communities would note that the language of Article XVII:1(@) is
unequivocal: Members "undertake” that their STEs comply with the basic non-discriminatory GATT
rules, as refined by Article XVI1:1(b) GATT. To this extent, Members must "ensure” that STES do not
engage in trade-distorting conduct. Thus, a Member may not escape its basic GATT obligations by
establishing or maintaining a state trading enterprise.

4622 In the European Communities view, the nature of the Member's obligation is an "obligation
of result" and not an "obligations of means'. Indeed, Article XVI1I:1(a8) GATT does not prescribe
precise ways and means on how to achieve the objective of compliance with the genera principles of
non-discriminatory treatment. Yet, the European Communities considers it as evident that under
Article XVII:1(a) and (b) GATT, a Member would have to provide for some kind of mechanism in
order to effectively ensure that its STEs comply with the objective of non-discriminatory treatment as
set out under this provision.

4623 In the European Communities view, a violation of the Member's obligation under
Article XVI1:1(a) GATT could be established in two ways:

Either because of structural shortcomings due to which a STE will systematicaly violate in its
trade related operations Article XVI1:1(a) and (b) GATT.

Or if a STE acts in specific cases in a matter incompatible with Article XVI1:1(a) and (b)
GATT.

4624 Turning to the substantive content of the obligations of Article XVII:1 (a) and (b), the
European Communities considers it necessary to first examine the relationship between these
subparagraphs of Article XVI1:1. In this respect, the European Communities would submit that, even
though they are interrelated, Article XVI1:1(a) and (b) GATT do not have an identical scope. In the
view of the European Communities, subparagraph (b) does not give an exhaustive interpretation of
subparagraph (a). Indeed, subparagraph (b) does not say that subparagraph (a) shall be understood to
require only that STEs should act in accordance with "commercia considerations' and respect the
obligation to provide "adequate opportunities’.
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4625 Intheview of the European Communities, an interpretation which would equate the standards
of subparagraph (b) with those of subparagraph (a) would render one of the two provisions
superfluous. For these reasons, the European Communities considers that Articles XVI1 :1 (a) and (b)
establish related, but complementary obligations. In other words, the scope of the obligation of non-
discrimination under subparagraph (@) is broader than the obligation to act in accordance with
commercia considerations under subparagraph (b).

4,626 With regard to the content of Article XVI11:1 (a), the European Communities would agree with
the Korea - Various Measures on Beef Parel that this provision encompasses the most-favoured-
nation ("MFN") and the national treatment principle. Y et, the European Communities would aso note
that the GATT Ad Note to Article XVII modifies the application of the MFN principle because if a
STE variesits prices for "commercia reasons' it would not violate the non-discriminatory obligation
under Article XVI11:1(a) GATT in conjunction with the MFN principle.

4.627 With regard to the obligations under subparagraph (b), the European Communities considers
that the fact that a STE operates in its trade related activities on the basis of its specia and exclusive
commercia advantages does not per se prevent it from acting "in accordance with commercia
considerations'. However, should an STE use its specia privileges in order to act in away that is not
motivated by commercial considerations, this would be incompatible with Article XVII:1 GATT.

4,628 Against this background, the European Communities has doubts whether the CWB's structure
and activities are compatible with Article XVI1:1(a) and (b) GATT.

4629 First, the European Communities would refer to the statutory provisions of the Canadian
Wheat Board Act, and notably Sections 5 and 7(1) thereof, which describe the overall purpose of the
CWB's activities. The first povision merely refers to the "marketing in an orderly manner”. This
generd purpose is further specified by the provison that CWB must charge "reasonable’ prices in
view of promoting the sale of grain in world markets. In contrast, neither provision contains any
requirement that operations should be made "in accordance with commercia considerations' or that
they provide "adequate opportunities’ for competitors. Similarly, neither provision requires the CWB
to act in accordance with general principles of non-discriminatory treatment. On the basis of these
provisions, it appears that the mandate of the CWB is not limited to commercial activities, but that it
is aso mandated to take into account considerations which are not of acommercia nature.

4.630 Second, the European Communities would, in principle, agree with the United States
economic anaysis of the impact of CWB's exclusive and special rights. In the European
Communities view, these privileges corroborate its doubts as to whether the CWB's trade-related
activities are "in accordance with commercial considerations’, and whether they afford "adequate
opportunities’ to other competitors. Similarly, the European Communities shares the United States
concern that generd principles of non-discriminatory treatment in respect of MFN may not be
respected if the CWB targets particular export markets and harms other Member's wheat sellers by
shutting them out of markets.

4631 In this context, the European Communities would emphasize that an appropriate way of
determining whether the CWB is acting in accordance with "commercial considerations' would be to
assess the relevant data on prices charged by the CWB on export sales. For the purpose of these
proceedings, the European Communities would therefore encourage the Panel to ask Canada, in
accordance with Article 13 DSU, whether it could provide respective data on these export sales.

4632 The European Communities, therefore, is concerned that the structure and activities of the
CWB are not in compatibility with Article XV11:1(a) and (b) GATT.
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2. The United States Claimsunder Articlell!:4 of the GATT 1994

4633 The main issue arising under Article I11:4 is whether the Canadian grain segregation measures
can be regarded as granting less favourable treatment to imported whesat. As the United States has
aptly pointed out, the purpose of Article I11:4 GATT must be seen in the light of Article 111:1 GATT,
from which it results that "internal measures should not be applied to imported or domestic products
so asto afford protection to domestic production”.

4,634 When applied to the Canadian prohibition for foreign grain to enter Canadian grain elevators,
the European Communities considers that this prohibition clearly results in conditions of competition
less favourable to foreign grain than to domestic grain. As Canada has itsdlf stated, the Canadian
grain handling and transportation system is primarily a bulk system. Thus, by generaly prohibiting
the entry of foreign grain into Canadian grain elevators, Canada effectively shuts the Canadian bulk
grain handling system to foreign grain. Such a closure of a centra part of the handling and
distribution network to foreign products must be considered as constituting less favourable treatment
within the meaning of Article I11:4 GATT. Support for this interpretation can be found in the
Appellate Body Report in Korea — Various Measures on Beef and in the Panel Report in Canada —
Provincial Liquor Boards (EEC).

4635 The fact evoked by Canada that foreign producers are not obliged to use Canadian grain
elevators, and may for instance deliver directly to Canadian end users, does not remove the
unfavourable effects of the prohibition. It must be presumed that an efficient bulk grain handling
system offers cost advantages compared to ad hoc distribution possibilities.

4636 Finally, Canada argues in defence of its measure that derogations from this genera
prohibition may be granted by the Canada Grain Commission, and that the latter has never refused the
entry into Canadian grain elevators of foreign grain. However, in the European Communities view,
this possibility of derogation does not remove the less favourable treatment of foreign grain. Already
the requirement to obtain an authorization, which does not apply to domestic products, constitutes a
competitive disadvantage, which congtitutes less favourabl e treatment.

4,637 The fact that the CGC has never refused entry of foreign grain, which was referred to by
Canada, similarly does not affect this conclusion. Asthe Panel held in Korea - Various Measures on
Bef, it is not necessary to demonstrate actual and specific negative effects of atrade measure in order
to establish aviolation of Article I11:4 GATT. Accordingly, the fact that an authorization was granted
in al cases an application was made does not preclude that the authorization requirement may have
deterred exporters from third countries, who may therefore not even have applied.

4638 As regards the prohibition on mixing of Canadian and foreign wheat, the European
Communities considers that this equally congtitutes less favourable treatment of foreign grain. In a
bulk trading system, the quantity of grain supplied by one provider and the quantity demanded may
not always coincide. In this situation, it will be natural for grain handlers to mix grain of different
origins, as long as it is otherwise identical, in order to meet the quantity demanded. To be excluded
from this possibility of mixing is a significant competitive disadvantage for foreign grain, which
congtitutes only aminor proportion of the Canadian market.

4.639 In this context, Canada argues that under certain circumstances defined in its law, the mixing
of Canadian and foreign wheat may nevertheless be allowed. However, as aready outlined above, the
requirement of a specia authorization for mixing of imported grain constitutes a violation of
Article 111:4 GATT. Moreover, these derogations seem to have been granted only in few narrowly
defined cases.
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4640 Regarding Canada's reference to Article XX(d), the European Communities would recall that
the party who invokes Article XX GATT bears the burden of proof. Yet, in the European
Communities view, Canada fails to prove that the measure is provisondly justified under
Article XX(d) GATT. The simple reference to the enforcement of the "CGA, the CWB Act, and the
misrepresentations and consumer protection provisions of Canadas competitions laws' is not
sufficient to establish that these laws and regulations are "consistent with the Agreements’, and that
the measures would be "necessary" to ensure compliance with such laws.

4641 In its submission, Canada describes at some length its "Grain Quality Assurance Scheme”,
and stresses the importance it attaches to this for ensuring the quality of "Canadian grain". However,
the segregation requirements and mixing prohibitions seem to be based on the assumption that
Canadian grain is necessarily superior in quality to imported grain. As the United States has aptly
noted, thisis particularly striking in the drafting of Section 57 of the Canada Grain Act, which seems
to put foreign grain on a par with infested or contaminated grain.

4642 The European Communities sees no basis for such an assumption of an inferiority of foreign
to Canadian grain. Whereas the European Communities appreciates the need to ensure appropriate
protection of traders and consumers with respect the variety, grade, and other relevant characteristics
of grain, the European Communities does not believe this justifies the segregation measures taken by
Canada.

4643 For this reason, the European Communities does not consider the CGA and the CWB "to
congtitute laws or regulations consistent with the provisions of the GATT". For the same reason, the
European Communities does not consider that the measures in question are necessary for the
prevention of deceptive practices.

4644 Even if the objective of the CGA to ensure segregation of Canadian and foreign wheat were
considered legitimate, the European Communities still doubts that they could be considered as
"necessary".

4,645 Inthe current context, it appears that the Canadian restrictions on access to elevators were not
necessary, since less restrictive alternatives were available. In order to avoid contact or mixing of
foreign and domestic grain, regulations on elevator management and cleaning coupled with on-the-
spot checks could easily have achieved the same goal. Indeed, it is not clear why an elevator which
has previoudly received imported grain could not subsequently receive Canadian, and vice versa. This
is in line with the findings of the Panel in Korea - Various Measures on Beef, which held that a
separate retail system for domestic and imported beef was an excessive measure to prevent deception
of consumers asto the origin of beef.

4646 Similarly, less regtrictive aternatives are also available in respect of the mixing requirement.
In particular, appropriate labelling or grading provisions could make the mixed origin of wheat
trangparent to the purchaser or consumer. Thisisin fact exactly what was done in the exceptional case
in which Canada authorized the mixing of Canadian and US wheat.

3. The United States Claims under theTRIMs Agreement

4647 The European Communities considers that in order to establish a claim under the TRIMs, the
United States must demonstrate that the Canadian measures are indeed trade-related investment
measures within the meaning of Article 1 of the TRIMs Agreement.

4648 The TRIMs Agreement does not contain a definition of the term "investment measure”.
However, reference can be made to the Panel's findings in Indonesia - Cars, in which the Panel
attached significance to he fact that the measures in question had "investment objectives and
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investment features' and "were aimed at encouraging the development of a loca manufacturing
capability".

4.649 In the present case, the European Communities does not see in which way the Canadian
measures would have a specific "investment objective’ or "encourage investment”. As to the
United States reference to point 1 (a) of the Illustrative List, the European Communities doubts that
the Canadian measures fal under this definition. In particular, it should be noted that Point 1 (a) refers
to "the purchase or use by an enterprise of products of domestic origin”. However, neither grain
elevator nor rail car operators normaly "purchase or use" the grain; rather, they provide a service with
respect to the grain, namely the handling, storage, or transportation thereof.

u. THIRD PARTY ORAL STATEMENT OF THE SEPARATE CUSTOMS TERRITORY OF TAIWAN,
PENGHU, KINMEN AND MATSU

4650 The Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsy, in its ord statement,
made the following arguments:

4651 The Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu considers that this
case concerns the right of every Member to maintain state trading enterprises and to grant such
enterprises and other ones exclusive or special privileges in accordance with Article XVII of the
GATT 1994, and thus we have a systemic interest in the proper interpretation of this article.
Accordingly, we would like to limit our comments on the interpretation of the word "undertakes' in
the first sentence of Article XVI1I:1(a) of the GATT 1994 and on the establishment of a violation of
thisarticle.

4652 We do not believe that Article XVII:1(a) imposes on the Member concerned a positive
obligation to adopt explicit means to ensure that its date trading enterprises conform to the
requirement of the provison. We agree with Canada that international obligations needs to
differentiate between obligation "of means" and obligation "of result”. Since there is no prescription
about the means of a Member in ensuring state trading enterprises from acting discriminatorily, we
believe that Article XVII only contains an obligation of result. Had the negotiators intended for
Members to take positive processes and procedures to ensure compliance of Members' undertaking
under Article XV 11, one would expect to find explicit requirements to that effect in the Article itself,
or in the Understanding on the Interpretation of Article XVII of GATT 1994. We find no such
requirement

4653 The United States in essence argues that the word "undertakes' contains in Article XV11:1(a)
imposes on a Member the obligation to adopt processes or procedures to ensure that their state-trading
enterprises comply with Article XVII. It is hard for us to see how one word can be interpreted to
contain such an elaborate positive obligation. We therefore do not share the view of the United States
that the word "undertakes' poses such a positive obligation on Members in adopting processes or
procedures in relation to the supervision of their state-trading enterprises.

4654 We aso note from the exhibits to the United States First Written Submission that Canada has
in fact exercised its supervision on the Canadian Wheat Board. In US5 the report from the Auditor
Genera of the Canadian Government, the scope of the audit is rather broad as to include examination
and recommendation on various commercia practices of the CWB. If there exists any obligation of
positive supervison on Members under Article XVII in the form of adopting processes and
procedures, which we doubt, we consider that any comprehensive audit similar to that by the
Canadian Auditor General and its recommendations would arguably satisfy that obligation.

4,655 Turning to the issue of the establishment of aviolation of Article XVII:1 of GATT 1994, we
consider that a demonstration of special and exclusive privileges granted to an enterprise for the



WT/DS276/R
Page 103

purpose of Article XV1I, even though the nature and substance of the privileges are such asto lead to
possible abuse, does not discharge a complaining Member's obligation in proving that non-
discriminatory treatment under Article XVI1:1(a) and (b) has been violated. The mere alegation that
a Member has no control or influence over the state trading enterprises can only suggest a remote
possibility that the state enterprises are acting in violation of Article XVII. It is ill very likely that
there is no discrimination maintained by such state enterprises.

4,656 The United States, in this case, seemsto be arguing that by virtue of the "exclusive or special
privilege" granted to CWB and the lack of substantive involvement by the Canadian government in
the commercial affairs of the CWB, the CWB would be presumed to have harmed "other Members
wheat sellers by, in effect, shutting them out of markets, or portions of markets, that are subject to the
CWB's targeting.” Even disregarding our reservation on whether the provision of Article XVII:1
covers such a broad interpretation of "non-discriminatory treatment”, the United States presumption
is inappropriate. Nowherein Article XVI1:1 does it suggest that the presumption as prescribed by the
United States exists. The basic fact remains that the United States, as the complaining party in this
case, bears the burden of proof, and with that burden, the United States must prove that the Canadian
Wheat Board, by its own action, has violated Article XVI1I:1.

4,657 By way of conclusion, my delegation would like to point out that under our reasoning, if a
Member has a comprehensive control process to ensure conformity with Article XVII, and yet its
STEs are acting in a discriminatory manner, the Member should till be considered in violation of
Article XVII. On the other hand, if a Member has not adopted any control process, and no
discrimination is being carried out by the STE in question, then there is no reason to find the Member
in violation of Article XVII. We consider thisto be the appropriate interpretation of Article XVI1:1.

V. INTERIM REVIEW™
A. BACKGROUND

51 For reasons indicated at paragraph 6.11 below, the DB has successively established two
panels to resolve this dispute. One panel was established on 31 March 2003 (hereafter the "March
Panel™), the other on 11 July 2003 (hereafter the "July Panel"). In letters dated 16 January 2004,
Canada and the United States requested an interim review by the Panel of certain aspects of the
interim reports issued to the parties on 22 December 2003. Neither party requested an interim review
meeting. As agreed by the Panel, both parties were permitted to submit further comments on the other
party's interim review requests. Both parties submitted further comments on 23 January 2004.

5.2 We have outlined our treatment of the parties requests below in the following manner:

@ Section V.B concerns the descriptive part of both Panels and the preliminary ruling
on Canada's request under Article 6.2 of the DSU issued by the March Panel.

(b) Section V.C concerns the review of the findings of the July Panel on the "measure
relating to exports of wheat" which the United States claims is inconsistent with
Article XVI11:1 of the GATT 1994.

(c) Section V.D concerns the review of the findings of both the March and the July Panel
on "measures affecting the treatment of imported grain® which the United States

4 Pursuant to Article 15.3 of the DSU, the findings of the final panel reports shall include a discussion
of the arguments made at the interim review stage. This Section of the Panel reports is therefore part of the
Panel's findings.
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clams are inconsistent with Article 111:4 of the GATT 1994 and Article 2 of the
TRIMs Agreement.

5.3 We have a so made certain necessary technical revisions to our reports.
B. CONFIDENTIALITY OF THE CONSULTATIONS

54 Canada recalled that Article 4.6 of the DSU requires Members to maintain the confidentiality
of consultations. To this end, Canada requested that the Panel redact a number of specific references
to the discussions and events that occurred during the consultations from the final report, replacing
them with square brackets.

55 The United States responds that according to Article 18.2 of the DSU, and subject to the
second sentence of that paragraph, written submissions to the Panel "shall be treated as confidential."
Nevertheless, it is accepted practice that in the interest of transparency and for the benefit of al
Members, summaries of the parties submissions (factual presentations and arguments) are disclosed
in the descriptive part of the Panel's report, as contemplated in Article 15.1 of the DSU. The United
States considered that, al of the statements in the Panel's report related to consultations are
appropriate, and Canada's requests for deletion should not be accepted. The United States notes that
the majority of Canada's comments seek to modify descriptions of United States arguments.”® In the
view of the United States the statements in the descriptive part of the Panel's report accurately reflect
United States arguments, and Canada does not argue to the contrary. Moreover, these descriptions are
necessary in order to fully present the United States positions. The statements Canada refers to do
not contain any “strictly confidential information,” which the United States considers to be the only
appropriate grounds for requesting brackets in the text of the Panel's report. The United Sates argues
that if Canadas request is granted, a one-sided view of the arguments will be presented in the Panel's
final report. The United States specifically argued with respect to some of the redactions requested by
Canada that redacting parts of the description of the arguments of one party at the request of the other
party would be contrary to current practice and may present an unbalanced view of the United States
position. Findly, the United States also notes that the Panel circulated its preliminary ruling in this
dispute to Members on 21 July 2003. That preliminary ruling summarized United States arguments,
including references to consultations, and Canada did not object at that time to the inclusion of such
references.

5.6 At the outset the Panel notes that we do not disagree with Canada that Article 4.6 of the DSU
establishes an obligation to maintain the confidentiality of consultations. In our view, such obligation
is imposed on the Members that participated in the consultations, and refers to information that is not
otherwise in the public domain and is disclosed by the other party.

5.7 In addressing Canada's request, we first recall the sequence of events concerning disclosure of
information about the consultations in the current case. Information on the consultations was first
disclosed to the Panel by the United States in its preliminary written submission, and then in its ora
statement at the preliminary hearing. On its part, Canada also referred to the consultations in its
statement at the preliminary hearing. Subsequently, the parties requested that, given the brevity of the
preliminary submissions and statements, they be treated as their own executive summaries to be
reproduced in the descriptive part of the March Panel's report. Submissions by both parties contained
references to the consultations. The Panel then included a brief description of these referencesin the
relevant part of the preliminary ruling. At the request of the United States, and after seeking the
views of Canada and the relevant third parties, the preliminary ruling was circulated as a WTO

> The United States does not comment on Canadas requests with respect to Canadas own
argumentation in paragraphs 4.119, 4.121, and 4.128 of the interim report.
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document.” At no stage throughout this procedure did Canada object to the disclosure of information
presented by the parties about the consultations.

5.8 We note that Canada's redaction request relates to the summary of the arguments of the
parties in the preliminary ruling of the Panel and the parties descriptions of their arguments in the
descriptive part of the report. With respect to the information that refers to the summary d the
arguments of the parties in the preliminary ruling of the Panel, we note the United States' argument
that the ruling has already been released asa WTO document.”” The Panel has explained in document
WT/DS276/11 the reasons and circumstances why it was considered appropriate to accede to the
United States request for circulation of the preliminary ruling. Therefore, in light of the fact that the
information in the preliminary ruling that Canada has requested to be redacted from the report is
aready in the public domain we decline Canadds request to redact certain information from
paragraph 25 (page 116), paragraph 35 (page 119), paragraph 41 (page 120), paragraph 42 (page 121),
and paragraph 55 (page 124) of the interim report.

5.9 With respect to the parties descriptions of their arguments, the Panel finds itself in a very
particular situation in that some of the information that Canada now seeks to be redacted from the
description of the parties arguments has also been disclosed to the public. Indeed, the arguments that
were presented by the parties during the preliminary stage of the Panel proceedings have been
summarized in the preliminary ruling of the Panel, including information which Canada how seeks to
be redacted. Therefore, we see no object in now deleting parts of the description of the arguments
presented by the parties when the underlying information has aready been summarized and published
as part of the preliminary ruling of the Panel. We also note that some of the information that Canada
requests to be redacted concerns descriptions by the United States of its own conduct during the
consultations (e.g., that questions were posed, etc.), but does not disclose the content of the positions
or views adopted by Canada during those consultations. We do not see a justification for redacting
such information. In light of the above considerations, the Pand declines Canada's request to redact
certain information from paragraphs 4.52 to 4.54, 4.56, 4.60. 4.61, 4.63, 4.79, 4.84 to 4.86, 4.119,
4,121, 4.128, and 4.162 to 4.164 of the interim report.

510 Regarding Canadds request that we redact the information in paragraphs 4.57, 4.58, 4.59 and
certain information in 4.298, we note that this information has not been disclosed in the preliminary
ruing and pertains to Canada's positions during the consultations. In light of the above
considerations, we accept Canada's request to redact the information in paragraphs 4.57, 4.58, 4.59
and certain information in paragraph 4.298 from the report. However, we wish to highlight that when
a party wishes that information disclosed to the Panel, by itself or by the other party, be treated as
confidential information and not included in the public verson of the panel report, it should so
indicate at atimethat is early enough to avoid an interpretation that the party has waived its right to
confidentiality.

C. MEASURE RELATING TO EXPORTS OF WHEAT

511 The United States requests that the Panel delete the second sentence of paragraph 6.27,
arguing that it is mideading because information on particular export sales transactions is not
necessary for the United States' challenge or the Panel's analysis.

512 Canada considers that the second sentence of paragraph 6.27 should be retained.

513 The Panel does not agree with the United States that the sentence in question is mideading.
To the contrary, the sentence is important because it makes clear that, in the present case, the

8 WT/DS276/12.
T\WT/DS276/12.
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United States is not complaining about individua CWB export sale transactions. The United States
itself has stated that "perhaps in some other case, a complainant might choose to meet its burden of
proof through the submission of sales data’.”® For these reasons, the Panel declines to delete the
second sentence.

514 The United States requests that the Panel modify the third sentence of paragraph 6.40,
arguing that the requested change is necessary to accurately reflect the United States position that
Canadas failure to exercise its authority to oversee the CWB is one of the elements of the CWB
Export Regime which leads to non-conforming CWB sdles.

515 Canada considers that the Panel's wording accurately reflects the United States' position and
that the proposed modification confuses its position.

516 The Panel notes that the third sentence of paragraph 6.40 states the Panel's understanding of
what the United States is not arguing in this case. The modification requested by the United States
would transform this sentence into a statement on what the United States is arguing in this case.

However, the Panel indicates its understanding of what the United Statesis arguing in this case in the
fourth sentence of paragraph 6.40. The United States has made no comments on the fourth sentence.
In any event, the fourth sentence reflects the United States argument that " Canada's failure to exercise
its authority to oversee the CWB is one of the elements of the CWB Export Regime which leads to
non-conforming CWB sales'. In the light of these considerations, we do not find it appropriate to
make the requested change to the third sentence of paragraph 6.40.

517 The United States requests that the Panel delete references to subparagraph (b) of
Artice XVII:1 in paragraphs 6.40 and 6.41 and references to subparagraph (a) of Article XVII:1in
paragraph 6.42. The United States considers these changes to be necessary to accurately reflect its
argument that Articles XVI11:1(a) and (b) contain distinct obligations and to reflect the fact that the
relevant section of the Panel's report discusses only Article XVI1:1(a).

5.18 Canada has not expressed a view on these comments.

519 The Panel does not consider it appropriate to delete the specified references to
subparagraph (b) of Article XVII:1 in paragraphs 6.40 and 6.41. Nevertheless, the Panel has made
appropriate changes in paragraphs 6.40-6.42, including by adding two footnotes, in order to reflect
more clearly the United States argument that Articles XV11:1(a) and (b) contain distinct obligations.
Regarding the requested change to paragraph 6.42, the Panel does not find it necessary to delete
references to subparagraph (a) of Article XV1I:1 because the undertaking by Members is set forth in
Article XV11:1(a). The Panel has made an editorial change to make this point clearer.

520 The United States requests that the Panel make the statement made in the footnote
accompanying paragraph 6.43 in the text of paragraph 6.43 in view of the importance of the
statement.

521 Canada has not expressed aview on this comment.

522 The Panel notes that the footnote in question "recalls' a statement that is made earlier in the
text. The Panel does not find it necessary to repest this point in the text, given that it is aready made
at paragraph 6.41. Nevertheless, the Panel has included a cross-reference to paragraph 6.41 in the
footnote in question and has aso clarified the relevant statement at paragraph 6.41.

8 United States' first oral statement, para. 21.
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523 The United States requests the Pandl to remove from paragraph 6.88 the example of "the
national (economic or political) interest of the Member maintaining the STE". The United States
finds the example confusing and ambiguous. The United States also considers that an STE that actsin
the national economic interest of the Member that maintains the STE could be acting consistently with
"commercia considerations', depending on the circumstances.

524 Canada disagrees with the United States and requests that the Panel retain its original
wording.

525 ThePanel has added afootnote to clarify the example in question. The Panel notesthat it is
of course true that an STE which acts solely in accordance with commercia considerations may be
acting in the national economic or political interest. But this is not the point the Pandl is making in
paragraph 6.88. The Panel's point is that where an STE is directed to make, or does make, purchases
or sales in accordance with considerations relating to the national economic or political interest, it
would not be making purchases or sales "solely" in accordance with commercia considerations.

526  The Panel has also corrected a typographical error in paragraph 6.149.

D. MEASURES AFFECTING THE TREATMENT OF IMPORTED GRAIN
1. Pandl's analysis of the " necessity" of Section 57(c) of the Canada Grain Actand Section

56(1) of the Canada Grain Regulations under Article XX(d) of the GATT 1994

527 The United States urges the Panel to adopt the "weighing and balancing” test that was
referred to by the Appellate Body in Korea— Various Measures on Beef noting, however, that such an
approach would lead to the same result as that reached by the Panel in its interim reports.

528 Canada submits that with respect to the United States additional submissions in response to
Canada's defence under Article X X(d) of the GATT 1994, it is not appropriate for the United States to
be re-litigating points at this late stage in the Panel's proceedings.

529 The Panel does not consider that its analysis in the interim reports is inconsistent with the
Appellate Body's findings in Korea - Various Measures on Beef. Indeed, the Panel specifically relied
on the Appellate Body's findings in that case.

530 We had indicated in footnote 282 of our interim reports that, in light of the statements by the
Appellate Body in Korea — Various Measures on Beef that "the weighing and balancing process we
have outlined is comprehended in the determination of whether a WTO-consistent aternative measure
which the Member concerned could ‘reasonably be exgected to employ' is available, or whether aless
WTO-inconsistent measure is 'reasonably available” ™ and given that Canada had argued before the
Panel that the challenged measures are "necessary™ because less trade-restrictive aternatives were not
available to Canada, we would determine whether there were alternative measures that achieved the
same objective and which were reasonably available to Canada®® We consider that, in light of the
way in which the Appellate Body in Korea - Various Measures on Beef and subsequently in EC -
Asbestos applied the "weighing and balancing” test, the examination of the existence of a reasonably
available alternative measure is clearly relevant.®* The United States agrees® We agree that, in

9 Appellate Body Report, Korea — Measures Affecting Imports of Fresh, Chilled and Frozen Beef
("Korea — Various Measures on Beef"), WT/DS161/AB/R, WT/DS169/AB/R, adopted 10 January 2001,
para. 166.

80 see Canada's second written submission, paras. 112 — 113.

81 See Appellate Body Report, Korea — Various Measures on Beef, supra, para. 178; Appellate Body
Report, European Communities — Measures Affecting Asbestos and AsbestosContaining Products ("EC —
Asbestos'), WT/DS135/AB/R, adopted 5 April 2001, para. 172.
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addition, other elements of consideration, such as the importance of the value pursued by the laws or
regulations to be enforced, are aso relevant.®® Indeed, in our examination of Canada's Article XX
defence, we took into account al relevant considerations, even if we did not find it necessary, in this
case, to specificaly discuss our other considerations in our findings. In view of the United States
request that we modify our initial analysis, we have, however, supplemented our initial analysis in
paragraph 6.222 to include some specific discussion of our other considerations.

531 The United States argues that the factors pointed to by the Panel in paragraph 6.223 of its
interim reports, where the Panel describes the relevant factors for determining whether an aternative
measure is reasonably available, misstates the Appellate Body's guidance. More particularly, the
United States submits that these factors should be used in evaluating the WTO measure at issue in the
dispute -- in this case, Sections 57(c) of the Canada Grain Actand Section 56(1) of the Canada Grain
Regulations -- not the reasonableness of alternative measures.

532 The Panel notesfirstly that, contrary to what has been suggested by the United States, we did
not examine the "reasonableness of alternative measures'. Rather, the Panel considered whether an

alternative measure which achieved the same objective was reasonably available. Secondly, the Panel

does not agree that the factors referred to in paragraph 6.223 do not relate to the question of whether
the alternative measure is reasonably available. With respect to the first factor -- the extent to which
the alternative measure contributes to the realization of the end pursued -- we note that the Appellate
Body in EC — Asbestos stated that a WTO-consistent alternative measure is reasonably available to the
extent to which it contributes to the realization of the end pursued.®* In relation to the second factor --
the difficulty of implementation -- the Appellate Body in EC — Asbestos stated that an aternative
measure which is impossible to implement is not reasonably available.*> The Appellate Body further
stated in that case that, in determining whether a suggested alternative measure is reasonably

available, several factors must be taken into account, besides the difficulty of implementation.® In
respect of the third factor -- the extent to which the alternative measure restricts trade -- the Appdllate
Body in EC — Asbestos stated that the remaining question, then, is whether there is an dternative
measure that would achieve the same end and that is less restrictive of trade than a prohibition.®”

533  The United States also argues that there is no need to reach the question of a hypothetical,
"less WTO-inconsistent measure” where there are WTO-consistent alternatives available. The United
States suggests that there are a number of WTO-consistent alternative measures that are available.

534  The Panel notes that the Appellate Body in Korea — Various Measures on Beef sated the
following:

In our view, the weighing and balancing process we have outlined is comprehended
in the determination of whether a WTO-consistent alternative measure which the
Member concerned could "reasonably be expected to employ" is available, or whether
aless WTO-inconsistent measure is "reasonably available".®® (emphasis added)

It is clear from this statement, as well as from the findings of the panel in US— Section 337%° that, in
determining whether alternative measures are reasonably available to a responding Member, a panel

82 United States' comments on the interim reports, page 6.
zj Appellate Body Report, EC — Asbestos, supra, para. 172.
Ibid.

8 |bid., para. 169.

8 |bid, para. 170.

87 1bid. para. 172.

8 Appellate Body Report, Korea — Various Measures on Beef, supra, para. 166.

8 panel Report, United States - Section 337 of the Tariff Act of 1930 ("US — Section 337"), adopted
7 November 1989, BISD 365/345, para. 5.26.
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needs to satisfy itself that an aternative measure which would be available is, a a minimum, less
WTO-inconsistent than the measures maintained by the responding Member. However, the fact that
an aternative measure exists which is less WTO-inconsistent than the challenged measure in no way
prejudges the issue of whether or not there might also be WTO-consistent alternative measures. Nor
does it necessarily mean that a Member may use a less WTO-inconsistent measure.”

535 We adso note that in this case, the Panel has not stated that the aternative measures to
Section 57(c) of the Canada Grain Actand Section 56(1) of the Canada Grain Regulationsto which
the Pand refers, purely by way of example, are WTO-consistent. Nor hasthe Panel stated that they
are necessarily WTO-inconsistent. The Panel merely states that, at a minimum, they are less WTO-
inconsistent than the challenged measures.

2. United States proposal that the Panel make alternative findings under the chapeau of
Article XX(d)

536 The United States encourages the Panel to make findings in the aternative under the chapeau
to Article XX of the GATT 1994.

537 Canada argues that it does not believe that it is necessary to make alternative findings under
the chapeau to Article XX in light of the Pandl's findings with respect to the test in sub-paragraph (d)
of Article XX.

538 The Panel does not consider that additional findings under the chapeau of Article XX are
necessary given the Panel's conclusion that the relevant measures are not provisionaly justified under
subparagraph (d) of Article XX. We note in this regard that the Appellate Body in US— Shrimp said,
in respect of a measure for which justification was claimed under Article XX(g), that "[i]f the measure
is not held provisionallg justified under Article XX(g), it cannot be ultimately justified under the
chapeau of Article XX".”* We believe the same is true in this case where the measures at issue are not
provisionaly justified under Article XX(d). Moreover, in our view, there is no need in this case to
make additional findings in the adternative.

3. Editorial changes proposed by the United States

539 The United States has requested that the heading on page 170 of the Pand's interim reports
be changed to read "Canada fails o demonstrate that Section 57 does not affect the conditions of
competition between domestic grain and imported grain®. The United States makes this request on
the basis that, in the section of the interim reports following the relevant heading, the Panel rejects a
number of arguments put forth by Canada.

540 The Panel does not agree that the proposed change is necessary. The paragraph preceding the
heading in question clearly indicates that the Panel intends to deal with Canada's defences, one of
which is the argument that "Section 57 does not affect the conditions of competition between
domestic grain and imported grain". Therefore, there could be no doubt in a reader's mind that the
heading is not a finding by the Panel but, rather, identifies a defence raised by Canada, which the
Pand intends to examine. Further, the Panel's conclusion that Canada has "failed to demonstrate” this
defenceisillustrated after the heading and not before.

% |ndeed, it is clear to us from the statement of the panel in US - Section 337 reproduced at para. 6.222
of our findings, which statement was also referred to by the Appellate Body in Korea — Various Measures on
Beef at paras. 165-166, that a Member may only use a less WTO-inconsistent measure if a WTO-consistent
alternative measure is not reasonably available.

1 Appellate Body Report, United Sates — Import Prohibition of Certain Shrimp and Shrimp Products
("US-Shrimp") WT/DS58/AB/R, adopted 6 November 1998, DSR 1998:V 11, 2755, para. 149.
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541  We note that we have corrected the typographical error in paragraph 6.221 referred to by the
United States. We have also made some consequential changes that became necessary after making
the changes referred to above.

VI. FINDINGS
A. STRUCTURE OF THE FINDINGS

6.1 This dispute concerns two very different categories of measures. One relates to Canadian
exports of wheat’?, the other to the trestment of grain imported into Canada.”® Moreover, for reasons
indicated at paragraph 6.11 below, the DSB has successively established two panels to resolve this
dispute. One panel was established on 31 March 2003 (hereafter the "March Pand"), the other on
11 July 2003 (hereafter the "July Pand™).

6.2 In response to a question posed by the Panel, the parties indicated that they did not wish the
two Panels to issue separate reports in separate documents™ The two Panels saw no compelling
reason to proceed differently *> and therefore decided to issue their separate Reports in the form of a
single document.®®

6.3 The remainder of the Findings section of this document is structured as follows:

(@ Section VI1.B reproduces certain preliminary decisions and rulings issued by the
March Pandl in response to requests by Canada.®’

(b) Section VI.C examines the "measure relating to exports of wheat" which the
United States claims is inconsistent with Article XVI11:1 of the GATT 1994. The
findingsin this subsection are those of the July Panel.*®

(© Section VI1.D examines the "measures affecting the treatment of imported grain” that
the United States claims are inconsistent with Article 111:4 of the GATT 1994 and
Article 2 of the TRIMs Agreement (Agreement on Trade-Related Investment
Measures). Subsection D contains findings which are common to the March Panel
and the July Pandl. In other words, the March Panel and the July Panel have made
identical findings with respect to the "measures affecting the treatment of imported
grain”, but these findings are reproduced in this document only once.

92 United States' first written submission, para. 16.

9 |bid., para. 5.

9 Parties' letters to the Panel of 23 July 2003.

9t should be noted in this regard that the March Panel and the July Panel were both established under
the case name Canada — Measures Relating to Exports of Wheat and Treatment of Imported Grain and under
the case number 276 (WT/DS276). Both Panels are composed of the same panellists. Moreover, after the
establishment of the July Panel, the two Panels harmonized their timetables. They received combined written
submissions from the parties and third parties and held combined substantive meetings with the parties and third
parties. Thus, as a practical matter, once the July Panel had been established, the two proceedings were
conducted as if there was only one panel.

% We note that the panel in United States — Definitive Safeguard Measures on Imports of Certain Steel
Products followed a similar approach. Panel Report, United States — Definitive Safeguard Measures on Imports
of Certain Steel Products ("US— Stedl Safeguards”), WT/DS248/R, WT/DS249/R, WT/DS251/R, WT/DS252/R,
WT/DS253/R, WT/DS254/R, WT/DS258/R, WT/DS259/R and Corr.1, adopted 10 December 2003, as modified
by the Appellate Body Report, WT/DS248/AB/R, WT/DS249/AB/R, WT/DS251/AB/R, WT/DS252/AB/R,
WT/DS253/AB/R, WT/DS254/AB/R, WT/DS258/AB/R, WT/DS259/AB/R, para. 10.725.

7 The July Panel was not requested to make preliminary decisions or rulings.

%8 The March Panel made no findings with respect to the "measure relating to exports of wheat".
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(d Section VII, which is the Conclusion section of this document, contains two sets of
conclusions, one for the March Panel and one for the July Panel.

6.4 For simplicity, in the remainder of this document, the term "Panel” will be used to refer to
either the March Panel, the July Panel, or to both. The term "Panel" will be used in the singular even
in those instances where the findings are those of both the March Panel and the July Panel.

B. PROCEDURAL DECISIONS AND RULINGSBY THE MARCH PANEL

6.5 On 13 May 2003, Canada requested the March Panel to decide certain issues before the due
date of the parties first written submissions. These issues concerned the consistency with Article 6.2
of the DSU of the United States request for the establishment of a panel of 6 March 2003 and certain

additional procedures proposed by Canada for the protection of proprietary or commercially sensitive
information.

(@ Third-party participation in the preliminary stage of the proceedings

6.6 Canada's requests for preliminary decisions on the two above-noted issues gave rise to the
question of how the third parties were to be involved in this preliminary phase of the proceedings. In
this connection, the Panel sent a letter to the parties and third parties. The letter, dated 27 May 2003,
is reproduced, in relevant part, below:*

"I. Procedural Background

2. On 13 May 2003, Canada provided the Panel and the United States with two
preliminary written submissions in which it requested the Panel to decide certain

issues before the due date of the parties first written submissions." On 21 May 2003,
the Panel held the organizational meeting with the parties. At that meeting, the Panel
consulted the parties on the procedures it proposed in response to Canada's requests
for early preliminary rulings. The Panel notably proposed to give the United States
an opportunity to provide preliminary written submissions in response to Canada's
earlier preliminary submissions and aso indicated a willingness to schedule a
preliminary hearing if requested by either party. The Panel further requested the
parties to provide comments on the issue of third party participation in any
preliminary hearing. The Panel received written comments on this issue on
23 May 2003. Also on 23 May 2003, the Panel provided the parties with the final

version of the timetable and the Working Procedures. The timetable provided for the
United States to make preliminary written submissions in response to Canada's earlier
submissions on 27 and 28 May 2003, respectively. At the request of Canada, the
Panel also scheduled a preliminary hearing for 6 June 2003. Finaly, the Panel

indicated that it would issue the requested preliminary rulings on 13 June 2003.

. The Panel's decision

3. The Pandl, after consulting the parties to the dispute in accordance with
Article 12.1 of the DSU?, has decided that the third parties © this dispute shall be
invited to participate in the preliminary stage of these panel proceedings” as follows:

@ third parties shall receive the preliminary written
submissions of the parties to the dispute®;

% Footnotesincluded in the letter are gathered as endnotes to the quotation.
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(b) third parties shall have an opportunity to make preliminary
written submissions to the Panel for purposes of commenting
on the parties preliminary written submissions; and

(©) third parties shal have an opportunity to be heard by the
Panel on the issues raised in the parties preliminary written
submissions.

4, Consistent with this decision, the Panel hereby amends paragraph 6 of its
Working Procedures of 23 May 2003 such that it reads as follows:

6. The third parties shal be invited in writing to present their
views during a session of the peliminary hearing of the Panel set
asde for that purpose as well as during a sesson of the first
substantive meeting of the Panel set aside for that purpose. The third
parties may be present during the entirety of these sessions.

5. The Pandl's decision to alow the third parties to participate in the preliminary
stage of these proceedings is consistent with the flexibility the DSU allows to panels
to establish their own procedures. More specificaly, in establishing additional
procedures governing third party participation in the preliminary stage of the
proceedings, the Panel was guided by the following considerations.

6. Turning first to our decision that "[t]hird parties shall receive the preliminary
written submissions of the parties to the dispute”, we note that this was recommended
by both parties. We also attach significance to the circumstance that, had Canada
made its requests for preliminary rulings in its first written submission, there would
have been no question that the third parties would have received al written
submissions made pursuant to Canada's requests for preliminary rulings.®> We do not
consider that the mere fact that Canada in this case provided the Panel with prompt
notice of its requests in order to permit the Panel to make an early ruling justifies
denying the third parties access to the information contained in the parties
preliminary written submissions.

7. Regarding our decision that the "third parties shall have an opportunity to
make written submissions to the Panel for purposes of commenting on the parties
preliminary written submissions [and] [...] to be heard by the Panel on the issues
raised in the parties preliminary written submissions’, we think it would be
incongruous to give the third parties access to the parties preliminary written
submissions without also giving them an opportunity to address the Panel on the
issues discussed therein.  Since this Panel intends to issue a preliminary ruling before
the due date of the parties first written submissions, and since there would be no
point in having the third parties address the preliminary issues after the Panel has
ruled on those issues, the Panel necessarily needs to receive the third parties
arguments with respect to those issues before it issues its preliminary ruling.

8. In respect of Canadas request concerning the aleged falure by the
United States to comply with Article 6.2 of the DSU, we note, moreover, that inviting
the third parties to present their views to the Panel is warranted also in view of the
serious consequences that would result if we were to accept Canada's request that we
"not assume jurisdiction” in respect of the United States' claims under Article XVI1 of
the GATT 1994, Article I11:4 of the GATT 1994 and Article 2 of the TRIMs
Agreement. Regarding Canada's other request, viz., that we adopt certain procedures



WT/DS276/R
Page 113

for the protection of proprietary or commercially sensitive information, we note that,
in Canada - Aircraft, the Appellate Body had to deal with a similar request for a
preliminary ruling relating to procedures governing business confidential information.
The Appellate Body in that case ruled on the request at a preliminary stage of the
relevant proceedings, after having given the third participants an opportunity to
present their views.

9. Finally, in the specific circumstances of this case, we consider it appropriate
to invite the third parties to address the Panel both in writing and orally, during a
session of the preliminary hearing of the Panel set aside for that purpose. In this
regard, we note that, in the interest of an expeditious disposition of the preliminary
issues raised by Canada, it was necessary to set atight deadline for the third partiesto
provide written submissions on the preliminary issues. As a consequence, the Panel
found it appropriate, given this tight deadline, to give an additional opportunity to the
third parties to develop or refine their arguments during a session of the preliminary
hearing of the Panel set aside for that purpose.”

1 On 23 May 2003, Canada also provided its preliminary written submissions to the third
garti esto this dispute.

On 23 May 2003, the United States and Canada provided written comments on the issue of
third party participation in the preliminary stage of the Panel's proceedings.
% For the purposes of these proceedings, the expression the "preliminary stage of these panel
proceedings"” refers to the proceedings up to the time the Panel issues its preliminary ruling
on the reguests made in Canada's preliminary written submission of 13 May 2003.
* For the purposes of these proceedings, the expression "preliminary written submissions of
the parties to the dispute" refers to the preliminary written submissions by Canada of
13 May 2003 and the preliminary written submissions to be filed by the United States on 27
and 28 May 2003.
> See Appellate Body Report, United States — Tax Treatment for "Foreign Sales
Corporations' — Recourse to Article 21.5 of the DSU by the European Communities ("US -
FSC (Article 21.5-EC) "), WT/DS108/AB/RW, adopted 29 January 2002, para. 245
® Appellate Body Report, Canada — Measures Affecting the Export of Civilian Aircraft
("Canada — Aircraft "), WT/DS70/AB/R, adopted 20 August 1999, DSR 1999:111, 1377,
para. 126.

6.7 In accordance with the Pand's decision, the third parties were provided with copies of the
parties preliminary written submissions on 23, 27 and 28 May 2003, and were given the opportunity
to address the Panel in writing by 4 June 2003 and orally on 6 June 2003 at a specia session of the
preliminary hearing.

(b) Establishment of procedures for the protection of proprietary or commercialy sensitive
information

6.8 On 13 June 2003, the Panel issued the following decision in response to Canada's request for
the adoption of specific procedures for the protection of proprietary or commercialy sensitive

information:*®°

"1 Canada asserts that, if the Panel finds that any of the alegations raised in the
United States panel request fall within the Pand's jurisdiction, and if the
United States meets its prima facie burden with respect to these alegations, Canada
may well be required, in its defence, to submit evidence to the Panel that contains

100 Eootnotesincluded in the decision are gathered as endnotes to the quotation.
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proprietary or commercialy sensitive information ("strictly confidentia
information™).
2. Canada recalls, for example, that the United States makes certain alegations

with respect to whether the Canadian Wheat Board ("CWB") makes purchases and
sales solely in accordance with commercia considerations. In Canada's view, to the
extent that these allegations are clarified and substantiated, Canada may well have to
adduce evidence on the commercid practices of the CWB, including its sales and
pricing policies as well as on specific commercial transactions. Such evidence will
necessarily contain gtrictly confidential information. In this respect, Canada notes
that although the CWB has been notified as a state trading enterprise, it is not under
the control or influence of the Government of Canada. Nor is Canada in possession
of information regarding the CWB's commercial negotiations and contracts with
suppliers, service providers or customers on the prices, terms and other conditions of
wheat sales. Canada will be able to obtain, assess and provide such strictly
confidential information to the Panel only where it can give the CWB and its
customers adequate assurance of confidentiality of their commercially sensitive
information.

3. Canada further argues that effective dispute settlement pursuant to the DSU is
premised on an objective assessment by a dispute settlement panel of the matters in
dispute, including an objective assessment of the facts of the case. According to
Canada, the receipt and provision of factua information is a centra feature of the
process. Members must be able to disclose and receive the evidence necessary to
defend or chalenge the measure at issue. In order to do so, assurances that the
confidentidity of the information will be maintained are critical.

4, In Canada's view, the provisions of the DSU governing the protection for
confidential information offer insufficient procedural protection for drictly
confidential information. Canada submits in this regard that the absence of clear and
effective rules to protect such information can be detrimental to a Member's ability to
advance or defend a challenge and thereby to the effectiveness of the dispute
Settlement system.

5. For these reasons, Canada proposes a particular procedure governing strictly
confidential information, which is set out in the annex to ts preliminary written
submission on the matter at issue. Canada submits that this procedure achieves a
reasonable balance between the competing interests involved. Canada therefore
requests that the Panel adopt the procedures proposed by Canada as part of its
working procedures, pursuant to Article 12.1 of the DSU.

6. The United States responds that it is surprised that thisissue is the subject of
arequest for apreliminary ruling. Thereis no disagreement between the parties as to
the adoption of specia procedures, and this is in any event a matter of the panel's
organization. Accordingly, there is nothing on which to "rule’. To the extent the
Panel considers that a ruling is necessary, the United States believes that the ruling
should be that panels can, as they have in the past, at their discretion exercise their
authority under Article 12 of the DSU to adopt additional procedures in consultation
with the parties. The United States stands ready for such consultations and to assist
the Panel in this matter.

7. The United States recalls that, according to Canada, procedures for the
protection of strictly confidential information should be established because Canada
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may need to submit such information during the course of these proceedings. The
United States notes that, to the extent that Canada will be submitting such
information, the United States does not object to the Panel establishing procedures for
its protection, as nothing in the DSU precludes panels from adopting additional
procedures for protecting such information. The United States also recalls that, at the
panel organizational meeting of 21 May 2003, the United States represented that it
does not plan to rely on drictly confidential information in its presentations before the
Panel.

8. The United States notes that this same situation arose in a very recent dispute
between Canada and the United States. In that dispute, United States — Final
Dumping Determination on Softwood Lumber from Canada (WT/DS264), Canada
and the United States were able to agree on procedures for the treatment of strictly
confidential information. There was no need for a preliminary ruling in that dispute.
The United States believes that these procedures, which both Canada and the
United States are already familiar with and are currently utilizing, should smply be
adopted by this Panel to protect strictly confidential information in this dispute.
According to the United States, nothing in Canada's request for a preliminary ruling
suggests the need for procedures different from those used by the above-referenced
panel. By adopting these previoudly agreed-to procedures, the Panel and the parties
could aso avoid wasting time and effort in considering and debating the uncertain
implications of Canada's newly developed proposals.

0. For these reasons, the United States asks the Panel to adopt the procedures
referenced above for the treatment of strictly confidential information in these panel
proceedings.

10. The Panel notes that the request it is asked to rule on s very specific.
Canada requests that the Panel "adopt the procedures [governing strictly confidential
information] set out in Annex | [to Canada's preliminary written submission on this
matter] as part of its working procedures'.*

11. We have carefully considered Canada's proposal, as well as the comments on
that proposal by the United States and two third parties, Chile and the European
Communities. On balance, we are not persuaded that it is appropriate to adopt the
procedures proposed by Canada without modification. In particular, we are
concerned about the fact that the proposed procedures do not take into account third
party interests’ Moreover, we are unable to agree with some of the proposed
wording.

12, At the same time, we do not find it appropriate to accept the proposal by the
United States that we simply adopt the procedures adopted by the Panel in
United Sates — Final Dumping Determination on Softwood Lumber from Canada.
We note, in this regard, the concern expressed by Canada that, in the circumstances of
this case, the procedures adopted by the aforementioned Panel would not provide a
sufficient level of protection of drictly confidential information.® We aso note that
the procedures used in United States — Final Dumping Determi nation on Softwood
Lumber from Canada are not very detailed in respect of issues like the designation
and approval of persons with access to drictly confidentia information, or the
treatment and use of the information submitted as strictly confidential.

13. This said, we note that neither the United States nor any of the third parties
that chose to comment on Canada's proposal objected to the Panel adopting additional
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procedures regarding the protection of strictly confidential information, as requested
by Canada. We further note that previous panels have decided to adopt specia

procedures for the protection of strictly confidential information.* Since Canada has
sufficiently explained and substantiated the need for such proceduresin this case, and
given the absence of any objections on the part of other participants to these
proceedings, we see no reason not to put in place such procedures before the parties
first written submissions are due’® However, as always when establishing additional
procedures, we must comply with the requirement in Article 12.1 of the DSU to
consult the parties.

14. In the light of the above, the Panel has prepared a proposa of its own (see
attachment), which is based on Canada's proposal and which takes into account the
views expressed on this issue by the United States and two third parties, Chile and the
European Communities. Consistent with Article 12.1 of the DSU, we invite the
parties to offer their comments on the Panel's proposal in writing. Since the parties
have aready had opportunities to address this matter, the Pand requests that the
parties provide their views to the Pand no later than 5:30 p.m. on Tuesday,
17 June 2003. After considering the views of the parties, the Panel will decide on the
additional procedures to be adopted and will transmit those to the parties and third
parties.”

! Canada's preliminary written submission, para. 10; Canada's preliminary oral statement,

ara. 51.

We note that, under Canada's proposal, access to strictly confidential information is limited
to the disputing parties. Canada's preliminary oral statement, para. 48.
% Canada argues, inter alia, hat in United States — Final Dumping Determination on
Softwood Lumber from Canada, the Panel is examining sensitive commercial information
that already exists and is in the possession of the United States. According to Canada, in
this case, much of the strictly confidential information which Canada thinks it may need
may have to be obtained from private parties not party to this dispute. Canada's preliminary
oral statement, paras. 47.
* See, eg., Panel Reports, Brazil — Export Financing Programme for Aircraft ('Brazl —
Aircraft "), WT/D346/R, adopted 20 August 1999, as modified by the Appellate Body Report,
WT/DSA6/AB/R, DSR1999:111, 1221; United States — Definitive Safeguard Measures on
Imports of Wheat Gluten from the European Communities ("US — Wheat Gluten"),
WT/DS166/R, adopted 19 January 2001, as modified by the Appellate Body Report,
WT/DS166/AB/R; Decision by the Arbitrators, European Communities — Regime for the
Importation, Sale and Distribution of Bananas — Recourse to Arbitration by the European
Communities under Article 22.6 of the DSU ("EC — Bananaslll (US) (Article 22.6 — EC) "),
WT/DS27/ARB, 9April 1999, DSR 1999:11, 725; exhibit US-3 (re: procedures concerning
business confidential information adopted by the Panel on United Sates — Final Dumping
Determination on Softwood Lumber from Canada (WT/DS264)).
® Canada specifically requested that we "make a decision on this procedural issue before the
Parties first substantive submissions are due'. Canadas preliminary written submission,
para. 11.

6.9 On 25 June 2003, the Panel adopted Additional Working Procedures for the Protection of
Strictly Confidential Information ("SCI"), after considering comments submitted by Canada and the
United States.'**

101 The parties later gave their consent to a waiver on some specific aspects of the Additional Working
Procedures related to the treatment of third parties. It is worth noting that, at the request of Canada and with the
agreement by the United States, the same SCI procedures were later adopted by the July Panel aswell.
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(c) Consistency of the United States' panel request with Article 6.2 of the DSU and timeliness of
Canada's objection to the United States panel request

6.10  On 25 June 2003, the Panel issued the following preliminary ruling in response to Canada's
allegation that the United States panel request of 6 March 2003 did not satisfy the requirements of
Article 6.2 of the DSU:**

"1 Consistency of the United States panel request with Article 6.2 of the
DSU

@ Introduction
1 Article 6.2 of the DSU providesin relevant part:

The request for the establishment of a panel shal ... identify the
specific measures at issue and provide a brief summary of the legal
basis of the complaint sufficient to present the problem clearly.

2. Canada asserts that certain claims set out in the United States' panel request’

fail to satisfy the requirements of Article 6.2 of the DSU. Canada considers that
Article 6.2 establishes the basis for the Pandl's authority to reject those elements of the
United States pand request that do not meet the requirements of Article 6.2.
Specificaly, Canada requests that the Panel not assume jurisdiction in respect of (i)
the claim under Article XVII of the GATT 1994, (ii) the claim under Article 111:4 of
the GATT 1994 concerning rail car alocation and (iii) the claims under Article 2 of
the TRIMs Agreement concerning rail car alocation and grain segregation.

3. The United States considers that Canada's arguments in support of its request
for a preliminary ruling in respect of the consistency of the United States panel

request with Article 6.2 of the DSU are without merit. The United States submits,

therefore, that the Panel should reject Canada's request for a favourable preliminary
ruling. The United States also argues that, even if its panel request were defective,
this would not automatically deprive the Panel of jurisdiction over the matter. Rather,
the Panel must consider the particular circumstances of the case, including whether
Canada has been prejudiced by the relevant defect. Also, the United States argues,

Canada's procedura objections to the United States panel request are in any event
untimely. The United States notes in this regard that procedural objections must be
raised at the earliest possible opportunity and not, as in this case, for the first timein a
|etter sent after the establishment of the pandl.?

4, The Panel notes that Canada's request for a preliminary ruling regarding the
consistency of the United States pandl request with Article 6.2 d the DSU concerns
three distinct elements of the panel request. The Panel will examine these elements
separately and in the order in which they were addressed in Canada's request for a
preliminary ruling.

192 Footnotes included in the preliminary ruling are gathered as endnotes to the quotation.
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5.

However, before addressing the three elements identified by Canada, it is
well to recall the recent Appellate Body report on United States — Countervailing
Duties on Certain Corrosion-Resistant Carbon Sedl Flat Products from Germany,
wherein a summary is given of the Appellate Body jurisprudence on Article 6.2 of the

DSU. The summary statesin relevant part:®

6.

There are [...] two distinct requirements [in Article 6.2], namely
identification of the specific measures at issue, and the provision of
a brief summary of the legal basis of the complaint (or the claims).
Together, they comprise the "matter referred to the DSB", which
forms the basis for a pandl's terms of reference under Article 7.1 of
the DSU.*

The requirements of precision in the request for the establishment of
a pand flow from the two essentia purposes of the terms of
reference.  First, the terms of reference define the scope of the
dispute. Secondly, the terms of reference, and the request for the
establishment of a pandl on which they are based, serve the due
process objective of notifying the parties and third parties of the
nature of acomplainant's case.” When faced with an issue relating to
the scope of its terms of reference, a panel must scrutinize carefully
the request for establishment of a panel “to ensure its compliance with
both the letter and the spirit of Article 6.2 of the DSU."®

As we have said previoudy, compliance with the requirements of
Article 6.2 must be demonstrated on the face of the request for the
establishment of a panel. Defects in the request for the establishment
of a pand cannot be "cured" in the subsequent submissions of the
parties during the panel proceedings.” [...] Moreover, compliance
with the requirements of Article 6.2 must be determined on the
merits of each case, having considered the panel request as a whole,
and in the light of attendant circumstances.®

With this statement of Appellate Body jurisprudence in mind, we now turn to

the first element of the panel request in respect of which Canada seeks aruling.

(b)
7.

Claims under Article XVII of the GATT 1994

The United States panel request sets out a claim under Article XVI1I of the

GATT 1994 asfollows?

(@] The Government of Canada has established the Canadian
Wheat Board ("CWB"), and has granted to this enterprise exclusive
and specia privileges. These exclusive and specia privileges include
the exclusive right to purchase western Canadian wheat for export
and domestic human consumption at a price determined by the
Government of Canada and the CWB; the exclusive right to sell
western Canadian wheat for export and domestic human
consumption; and government guarantees of the CWB's financial

operations, including the CWB's borrowing, the CWB's credit sales
to foreign buyers, and the CWB's initial payments to farmers.
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The bBws, regulations and actions of the Government of
Canada and the CWB appear to be inconsistent with the obligations
of the Government of Canada under Article XVII of the GATT 1994.
In particular, the laws, regulations and actions of the Government of
Canada and the CWB related to exports of wheat appear to be:

inconsistent with paragraph 1(a) of Article XVII of the
GATT 1994, pursuant to which the Government of
Canada has undertaken that the CWB, in its purchases or
sales involving wheat exports, shal act in a manner
consstent with the genera principles of non-
discriminatory treatment prescribed in the GATT 1994;
and

inconsistent with paragraph 1(b) of Article XVII of the
GATT 1994, pursuant to which the Government of
Canada has undertaken that the CWB shall make such
purchases or sales solely in accordance with commercial
considerations and shall afford the enterprises of other
WTO Members adequate opportunity, in accordance with
customary business practice, to compete for such
purchases or sales.

The apparent inconsistency with Canada's obligations under
Artice XVII of the GATT 1994 includes the falure of the
Government of Canada to ensure that the CWB makes such
purchases or sales in accordance with the requirements set forth in
paragraphs 1(a) and 1(b) of Article XVII.

8. Canada considers that the United States claim under Article XVII as set out
in the panel request fails to satisfy the requirements of Article 6.2 of the DSU in at
least three ways. First, Canada considers that the Article XVII claim does not
"identify the specific measures at issue". According to Canada, the foundation for the
United States claim is in various "laws, regulations and actions', but these laws,

regulations and actions are nowhere described. Canada submits that any number of
laws, regulations and actions may be related to the export of wheat but have no

relevance to the instant clam. Canada argues that there are dozens of "laws and

regulations’ that could be the subject of the United States panel request as worded.
With respect to the term "actions’, Canada notes that this term implies some specific
conduct or instance, but the United States panel request identifies neither conduct nor
a specific instance.

0. Second, Canada recdlls that the United States alleges a violation of
Artice XVII:1(b) and that that article contains two distinct obligations. Canada
asserts that the United States panel request is defective in that it does not make clear
which laws, regulations or actions result in the violation of which obligation.

10. Third, Canada considers that the United States panel request does not set out
abrief summary of the legal case sufficient to present the problem clearly. According
to Canada, there is nothing in the United States Article XV 11 claim which establishes
the lega basis of alegations by the United States that the CWB does not follow
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customary business practice or does not take into account commercial considerations
in its conduct, or that Canadais in violation of its Article XVII obligations because it
has failed to ensure such conduct.

11. The United States considers that Canadas first argument regarding
identification of specific measures is without merit. The United States submits that
Canada is incorrect to argue that the foundation for the United States claim is in
various "laws, regulations and actions’ which are nowhere described. The
United States argues that any person reading the phrase "laws, regulations and

actions’ would take note of the immediately preceding paragraph of the United States
panel request, which identifies the specific measures at issue. These measures
include the establishment of the CWB granting the CWB exclusive and specia

privileges, including the exclusive right to purchase western Canadian wheat for
export and domestic human consumption at a price determined by the Government of
Canada and the CWB, the exclusive right to sell western Canadian wheat for export
and domestic human consumption and government guarantees of the CWB's financia
operations. The United States further argues that the subsequent paragraph aso

clarifies that the measures at issue include the failure by the Government of Canada
to ensure that the CWB acts in conformity with the provisions of Article XVII. With
regard to the term "actions', the United States notes that its panel request uses the
term "actions" because the provisions of Article XVI1:1 quoted in the request impose
obligations with regard to purchases and sales involving wheat exports. The terms
"laws and regulations" were not sufficient to cover this aspect of conduct addressed in
the panel request.

12, In response to the second deficiency aleged by Canada, the United States
argues that its panel request cites both obligations contained in Article XVII:1(b)
because the Canadian measures are inconsistent with both of these obligations.

13. Regarding the third aleged deficiency, the United States recalls that
Article 6.2 of the DSU requires "a brief summary of the legal basis of the complaint
sufficient to present the problem clearly”. The Unites States notes that a panel
request may satisfy this requirement smply by listing the provisions of the WTO
agreements with respect to which the measures at issue are alegedly inconsistent.
The United States argues hat there is no requirement in Article 6.2 that panel
requests contain a summary of the legal arguments in support of aclaim.

() | dentification of the Specific Measures at Issue

14. The Panel begins its analysis with Canada's assertion that the United States
panel request fails to "identify the specific measures at issue'. In determining
whether the United States identification of the measures at issue in this dispute is
sufficient for the purposes of Article 6.2, we consider, as an initid matter, the
provisions of Article 6.2 itself. At issue is the phrase "identify the specific measures
a issue’. The dictionary defines the term "identify" as "establish the identity of".*°
The term "specific" is defined as "clearly or explicitly defined; precise; exact™.
Thus, the ordinary meaning of the phrase "identify the specific measures at issue" is
"to establish the identity of the precise measures at issue'. Accordingly, based on the
text of Article 6.2, it is clear to us that in the present case the United States panel
request must establish the identity of the precise measures at issue.

15. Having regard to the relevant context of Article 6.2 of the DSU, we note
Article 4.4 of the DSU, which deals with the contents of requests for consultations. It
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states in relevant part that "any request for consultations shall give the reasons for the
request, including identification of the measures at issue’. Notably, Article 4.4 omits
the term "specific” in referring to the "measures at issue’. We believe that this
difference in language is not inadvertent and must be given meaning. Indeed, in our
view, this difference in language supports the view that requests for consultations
need not be as specific and as detailed as requests for establishment of a panel under
Article 6.2 of the DSU. As a corollary, in our view, this relevant context bears out
the importance of the term "specific" asit appearsin Article 6.2.

16. We note, in addition, that it is clear from the Appellate Body report on US—
Carbon Seel that the purposes underlying the requirements of Article 6.2 are (i) to
define the scope of a dispute and thus a panel’s jurisdiction, and (ii) to notify and
inform the responding party and the third parties of the nature of the complaining
party's case.® We believe that the emphasis deriving from the presence of the term
"specific" in the phrase "identify the specific measures at issue" is consistent with
these purposes. Indeed, without identification of the precise measures at issue, the
jurisdiction of a panel could not be clearly established. Likewise, the due process
objective of notifying and informing the responding party and the third parties could
not be attained.

17. In considering whether a panel request can be said to have identified the
specific, or precise, measures at issue, we find relevant the statement by the Appellate
Body that whether the actual terms used in a panel request to identify the measures at
issue are sufficiently precise to meet the requirements of Article 6.2 "depends [...]
upon whether they satisfy the purposes of [those] requirements’.’® We aso find
relevant the statement by the Appellate Body that "compliance with the requirements
of Article 6.2 must be determined on the merits of each case, having considered the
pand request as awhole, and in the light of attendant circumstances'.

18. With these considerations in mind, we now turn to examine whether the
United States' Article XVII claim set out in the panel request "identifies the specific
measures at issue’. We agree with Canada that the measures covered by the panel

request are set out in the second paragraph of the Article XVII claim contained in the
panel request. In that paragraph, the United States refers to "the laws, regulations and
actions of the Government d Canada and the CWB related to exports of wheat".

Canada objects to this description of the measures at issue on the grounds that it is
overly broad.

19. We note that the United States panel request refers to "laws' and
"regulations’, yet does not specify the relevant laws and regulations by name, date of
adoption, etc. We consider that it is desirable for Members to be as specific as
possible in identifying measures of genera application, including by indicating their
name and date of adoption. However, by its terms, Article 6.2 does not require that
panel requests explicitly specify measures of general application — i.e., laws and
regulations — by name, date of adoption, etc."* Therefore, we consider that the fact
that the United States has not specified the relevant laws or regulations by name, date
of adoption, etc. does not necessarily render the panel request inconsistent with
Article 6.2.

20. We consider that in the absence of an explicit identification of a measure of
genera application by rame, as in the present case, sufficient information must be
provided in the request for establishment of a panel itself that effectively identifies
the precise measures at issue. Whether sufficient information is provided on the face
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of the panel request will depend, as noted above, on whether the information provided
serves the purposes of Article 6.2, and in particular its due process objective, as well
as the specific circumstances of each case, including the type of measure that is at
issue.

21 In light of the foregoing and in the absence of an explicit reference to the
laws and regulations at issue, we proceed now to examine whether, in the absence of
an explicit reference to the laws and regulations at issue, the information provided by
the United States in its panel request is sufficient to inform Canada, as the responding
party in this case, of the specific measures at issue.

22, In this regard, we note firstly that the panel request uses the terms "laws' and
"regulations’ in the plural. This strongly suggests that more than one law and
regulation are implicated by the United States panel request. Precisely how many
laws and regulations are covered by the panel request is not stated in explicit terms.
This absence of clarity as to the number of laws and regulations at issue is the source
of significant uncertainty.

23. Secondly, the precise content of the laws and regulations which are being
chalenged is unclear. In particular, in identifying the measures a issue, the
United States, in the second paragraph of its Article XVII claim, refers to the "laws,
regulations and actions of the Government of Canada and the CWB related to exports
of wheat". This phrase suggests that the laws and regulations implicated by the panel
request are those "related to exports of wheat" by the Government of Canada and the
CWB. On the other hand, the first paragraph of the United States Article XVII claim
provides a description of certain aspects of the Canadian legal regime governing the
activities of the CWB. In particular, it specifies certain exclusve and specia
privileges which have allegedly been granted by the Government of Canada to the
CWB. We agree with the United States that reference should be made to that
paragraph given that, as always when interpreting portions of atext, it isimportant to
take account of the relevant context. However, when the first and second paragraph
of the Article XVII claim are read together, confusion and uncertainty arise. First, it
is unclear whether the measures at issue include only those laws and regulations, or
those parts of laws and regulations, which govern the activities of the CWB
mentioned in the first paragraph, or whether other laws and regulations, or other parts
of laws and regulations, would aso be included. Second, another source of
uncertainty is that the second paragraph is concerned with measures "related to
exports of wheat", while the first paragraph appears to refer also to activities which
are not necessarily export-related, such as the purchase and sale of wheat by the CWB
for domestic consumption, or "government guarantees of the CWB's financia
operations, including the CWB's borrowing, the CWB's credit sales to foreign buyers,
and the CWB's initial payments to farmers'. Accordingly, we do not agree with the
United States that the first paragraph removes al uncertainty as to the precise content
of the laws and regulations which are being challenged.

24. In our view, the United States panel request, by creating considerable
uncertainty as to the identity, number and content of the laws and regulations which
it is challenging, does not provide adequate information on its face to identify the
specific measures at issue. In particular, we consider that it does not fulfil the due
process objective inherent in Article 6.2. Due process requires that the complaining
party fully assume the burden of identifying the specific measures under challenge.
In the present case, the pand request effectively shifts part of that burden onto
Canada as the responding party, inasmuch as it leaves Canada little choice, if it wants
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to begin preparing its defence™, but to undertake legal research and exercise
judgement in order to establish the precise identity of the laws and regulations
implicated by the panel request.

25. The United States has offered no persuasive explanation for the lack of
precision about the identity of the laws and regulations at issue. The United States
argues that Canada knows what is at issue in this dispute from the discussions a the
consultations preceding the panel request and, indeed, from 15 years of previous
discussions between the two countries on this issue™® Even assuming that this was
correct, Article 6.2 requires that a panel request provide the necessary information,
regardless of whether the same information, or additional information, is aready
available to the responding party through different channels, e.g., previous
discussions between the parties. Moreover, the fact that Canada would know or
should know which laws and regulations the United States meant to be covered by the
panel request would not relieve the United States of its obligation to establish, in its
panel request, the identity of the laws and regulations at issue. In our view, it isa
corollary of the due process objective inherent in Article 6.2 that a complaining party,
as the party in control of the drafting of a panel request, should bear the risk of any
lack of precision in the panel request.

26. With respect to the term "actions' as it appears in the phrase "the laws,
regulations and actions of the Government of Canada and the CWB related to exports
of wheat", Canada argues that these actions are nowhere identified and that it is
unclear what the actions at issue are. The United States asserts that it used the term
"actions" because Article XVII prescribes certain conduct with respect to purchases
and sales by state-trading enterprises’’ In our view, the two indents of the second
paragraph of the Article XVII claim as well as the first and third paragraphs bear out
this assertion, inasmuch as the only actions referred to in these paragraphs are actions
relating to purchases and sales involving wheat exports. While we consider that the
United States could certainly have included additional information regarding the
actions to which it wished to refer in its panel request, we agree with the
United States that the Article XVII claim sufficiently establishes the nature of the
actions at issue.*®

27. Canada notes that the CWB is involved in thousands of transactions with
multiple parties™® We agree that the panel request as drafted potentially appliesto a
multitude of actions which are not specified in the request. However, we consider
that, for this type of measure, the United States need not necessarily specify the
relevant actions individually.”® Failure to identify the relevant actions individualy
inevitably creates some uncertainty for Canada as the responding party.
Nevertheless, unlike in the case of the reference to "laws' and "regulations’ in the
United States panel request, it is clear that the relevant part of the panel request that
refers to actions of the CWB relates to purchases and sales of wheat for export.

Therefore, we do not think that the uncertainty created by the lack of enumeration of
each action significantly impairs Canada's ability to prepare its defence.

28. In conclusion, we note that, taken as awhole, the United States panel request
does not sufficiently establish the identity of the "laws' and "regulations” at issue in
the Article XVII claim. In particular, the identification of the measures at issue in
this claim is inadequate because it creates significant uncertainty regarding the
identity of the precise measures at issue and thus impairs Canada's ability to "begin
preparing its defence"® in a meaningful way.?* Accordingly, we conclude that the
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United States' panel request is inconsistent with Article 6.2 because the Article XV1I
claim set out therein does not "identify the specific measures at issue".?

(i) Legal Basis of the Complaint Sufficient to Present the Problem
Clearly

29. Canada makes the further assertion that the United States panel request is
inconsistent with Article 6.2 because it does not make clear which laws, regulations
or actions result in the violation of which of the two obligations set forth in
Article XVIII:1(b). The first observation to be made here is that the panel request
identifies both abligations contained in Article XVII1:1(b). Thus, the panel request
thus does more than merely list Article XVII. By referring to the Government of
Canada and the CWB when identifying the two obligations, the panel request also
links those obligations to the facts of the case. Thus, we believe that the request on
its face provides adequate notice to Canada and the third parties that the United States
may have wished to raise claims of violation under the two obligations set out in
Article XVII:1(b). We do not agree with Canada's assertion that the panel request
does not make it clear which laws, regulations or actions are inconsistent with which
obligation. The panel request states that "the laws, regulations and actions of the
Government of Canada and the CWB related to exports of wheat appear to be [...]
inconsistent with paragraph 1(b) of Article XVII of the GATT 1994 [...]" (emphasis
added). This wording suggests to us — and we consider that it should suggest to
Canada and the third parties as well — that the United States may have wished to
clam before us that each of the three categories of measures identified — laws,
regulations and actions — is inconsistent with both obligations of Article XVII:1(b).
This way of presenting the Article XVII claim does not, in our view, have as a
consequence that Canada does not know what case it has to answer and so cannot
begin to prepare its defence, or that the third parties are uninformed as to the legal
basis of the complaint and thus lack an opportunity effectively to respond to the
United States complaint. We do not consider, therefore, that this aspect of the
presentation of the Article XVI1I claim compels the conclusion that the United States
panel request falls short of the requirements of Article 6.2.

30. Canada's third and fina alegation is essentialy that the United States claim
under Article XV1I:1(b) does not establish why and how the CWB does not follow
customary business practice or does not act in accordance with commercia
considerations, or why or how Canada fails to ensure that the CWB acts consistently
with Article XVI1I:1(b). The requirement imposed by Article 6.2 is that the panel
request "provide a brief summary of the legal basis of the complaint sufficient to
present the problem clearly”. The panel request in this case explicitly identifies the
relevant legal provisions by citing the relevant subparagraph of the article at issue and
states the two distinct obligations contained in the relevant subparagraph. As
previously noted, the panel request also links those obligations to the Government of
Canada and the CWB. We find this summary of the legal basis of the United States
Article XVII:1(b) clam to be adequate, in the circumstances of this case, to present
the problem clearly. It is apparent to us — and we consider that it should be apparent
to Canada and the third parties as well — that the United States may have wished to
claim before us that, as a result of the laws and regulations at issue or through its
conduct in specific instances, the CWB fails to make purchases or sales involving
wheat exports solely in accordance with commercial considerations and to afford the
enterprises of other Members adequate opportunity to compete for such purchases or
sdes. Moreover, if the measures at issue had been sufficiently identified, the link
established in the panel request between, on the ane hand, the mentioned laws and
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regulations and, on the other hand, the aleged violation of Article XVI1:1(b) would
no doubt have had more meaning. Thus, while the summary provided of the legal
basis for the United States claim under Article XVI1:1(b) & brief, we do not think
that this results in Canada not knowing what case it has to answer and hence being
unable to begin preparing its defence, or in the third parties being uninformed as to
the legal basis of the complaint and thus lacking an opportunity effectively to respond
to the United States complaint. We therefore do not agree with Canada that the
summary of the legal basis for the Article XVI1:1(b) claim fails to comply with the
requirements of Article 6.2.

3L It should also be recalled that, under Article 6.2 as interpreted by the
Appellate Body, the United States panel request must set out the United States
claims, but not the arguments supporting those claims.**  Accordingly, we do not
consider that the United States' panel request is defective because it does not set out
arguments supporting the conclusion that the measures at issue are inconsistent with
the obligations contained in Article XV11:1(b).

32 Ovedl, we thus conclude that those portions of the United States panel
request which deal with the Article XVII claim fail to satisfy the requirements of
Article 6.2 insofar as they do not "identify the specific measures at issue’. As a
result, we will refrain from addressing the merits of this claim.

(©) Claim in respect of rail car alocation

3. The United States panel request sets out a claim in respect of rail car
alocation as follows?®

2 With regard to the treatment of grain that is imported into
Canada, Canadian measures discriminate against imported grain,
including grain that is the product of the United States:

Canadian law caps the maximum revenues that railroads
may receive on the shipment of Canadian domestic grain,
but not revenues that ralroads may receive on the
shipment of imported grain. In addition, in dlocating
railcars used for the transport of grain, Canada provides
a preference for domestic grain over imported grain.
These measures concerning rail transportation accord to
imported grain less favorable treatment than that accorded
to like domestic grain, and thus appear to be inconsistent
with the obligations of Canada under Article I11:4 of the
GATT 1994 and Article 2 of the TRIMs Agreement

A Canada considers that the United States claim in respect of rail car alocation
as set out in the panel request fails to meet the requirements of Article 6.2 of the
DSU. Specificaly, Canada asserts that the panel request does not give any indication
of the specific measures with which the United States takes issue. In Canada's view,
it is insufficient to raise generally the issue of rail car allocation without providing
details as to the measure at issue. Canada submitsthat it is not possible for Canadato
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prepare a defence against this claim without being alerted in some detal to the
provisions that are aleged to violate WTO obligations.

35. The United States does not agree with Canada that the United States claim
regarding rail car alocation fails to identify the specific measures at issue. Moreover,
in the United States view, in view of Canadas conduct with regard to the
consultations addressed to this issue, Canada's argument is disingenuous.®® The
United States asserts that, during consultations, it sought elaboration from Canada on
a statement from the website of the Canadian Grain Commission ("CGC") indicating
that Canada had adopted a measure providing differential treatment for Western
Canadian and imported wheat. According to the United States, Canada stated that it
had no knowledge of any Canadian rules on thisissue. The United States notes that,
in the absence of confirmation of the proper appellation or lega status of thisrule, its
panel request reasonably addressed this issue. The United States further points out
that, six weeks after the consultations, and after it had filed its panel request, Canada
confirmed that it does establish rules governing the allocation of rail cars used in the
transport of grain. The United States notes that Canada referred to the allocation

powers of the CGC under Section 87 of the Canada Grain Act and under Section 68
of the Regulations to the Canada Grain Act and aso stated that, on a crop year basis,
the CGC issues to the industry at large an order that sets out how the CGC will

allocate producer cars for the various grains and destinations for the coming crop
year.”” The United States also notes that Canadals response does not explain whether
these rules and orders are publicly available. The United States submits that, in the
light of the aforementioned circumstances, there can be no legitimate confusion over
the rail car allocation measures at issue. Canada must certainly be aware of the

content of CGC grain car dlocation orders.

36. The Panel understands Canada to alege that the clam set out in the
United States panel request concerning the issue of rail car alocation fails to
"identify the specific measures at issue” in the sense of Article 6.2. The clam in
question is set out in the panel request in the following terms: "I]n alocating railcars
used for the transport of grain, Canada provides a preference for domestic grain over
imported grain". We note that this description of the measures at issue does not
specify any particular laws, regulations or other legal instrument. However, as noted
by us previoudly in relation to the Article XVII claim, the fact that a panel request
does not specify by name, date of adoption, etc. the relevant law, regulation or other
legal instrument to which a claim relates does not necessarily render the panel request
inconsistent with Article 6.2, provided that the panel request contains sufficient
information that effectively identifies the precise measures at issue. In thisregard, as
we have aso noted above, whether a panel request provides sufficient information
will depend on whether the information provided serves the purposes of Article 6.2
and, in particular, its due process objective. It will also depend upon the specific
circumstances of each case, which include, inter alia, the type of measure that is at
issue.

37. In examining whether, in the absence of an explicit reference to the particular
laws, regulations or other instruments, the description provided in the United States
panel request of the measures at issue in the claim regarding rail car allocation is
sufficient for the purposes of Aticle 6.2, we begin by considering whether that
description adequately notifies and informs Canada of the measures under challenge
so that Canada can begin preparing its defence in a meaningful way.
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38. The first thing to be noted is that unlike in the case of the United States claim
under Article XVII, where it is in many ways unclear what measures "related to
exports of wheat" are being chalenged, the United States clam here a issue
identifies clearly what specific Canadian measures concerning rail transportation are
at issue. The panel request makes it clear that the specific measures at issue are
Canada's measures concerning the alocation of rail cars used for the transport of
grain.

39. We observe, furthermore, that the claim in respect of rail car alocation does
not explicitly indicate whether the measures a issue are laws, regulations and/or
actions®® However, we consider that the description in the panel request is broad
enough to cover both measures of genera application — i.e., laws and regulations
related to the allocation of rail cars — and individua (administrative) acts of rail car
alocation.

40. Moreover, we note that, in its defence, the United States suggests that it has
been unable to obtain confirmation from Canada of the proper name or legal status of
the relevant measures and that, in the absence of such confirmation, its panel request
reasonably identifies the measures at issue. In considering this argument, we recall
that "compliance with the requirements of Article 6.2 must be determined on the
merits of each case, having considered the pandl request as a whole, and in the light
of attendant circumstances'.?

41 The facts and circumstances which we have been made aware of and which
we consider relevant are as follows. At the conclusion of the consultations of
31 January 2003 in Ottawa, Canada agreed to provide in writing and at a subsequent
time answers to a number of questions. In one of these questions, the United States
sought "[iJnformation on any rules, regulations or administrative actions concerning
the [Canadian Grain Commission's] allocation of railcars'.*® It appears that awritten
version of this and other questions was sent to Canada on 11 February 2003.** On
12 March 2003, i.e, amost five and a half weeks after completion of the
consultations and six days after the United States' panel request of 6 March 2003%,
Canada provided the United States with the requested answers, including to the
question on rail car alocation.*® At the preliminary hearing, the United States stated
that, at the time it submitted its panel request to Canada and the WTO, it was not
confident that Canada would still provide written answers> Canada, on the other
hand, stated that, during the consultations in Ottawa, Canada's head of delegation had
given her word that the relevant questions would be answered and that, at the time the
United States filed its pandl request, Canada was in the midst of answering the
United States questions.®®  The parties have made conflicting statemerts regarding
whether the United States renewed its request for answers before filing its panel
request *°

42. In addition, it should be noted that in the answer Canada provided to the
United States question on rail car alocation, Canada refers, in a genera way, to
certain alocation orders issued by the Canadian Grain Commission ("CGC") on a
crop year basis®* At the preiminary hearing, Canada provided the further
explanation that there are two types of CGC allocation orders, regulatory and
shipment-specific ones, and that only the former are publicly available.®®

43 To reiterate, it is our view that the panel request makes it clear that the
specific measures at issue are Canada's measures concerning the alocation of rail cars
used for the transport of grain. This said, we accept the United States contention that
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the aforementioned facts and circumstances affected the degree of precison with
which the United States did set out and could be expected to have set out the
measures at issue in its claim in respect of rail car allocation. More specificaly, we
consider the fact that the panel request does not explicitly indicate whether the
measures at issue are laws, regulations and/or actions to be justified in the light of the
attendant circumstances® and the fact that the description in the pand request is
broad enough to cover both measures of general application and individua acts of rail
car alocation.

44, Therefore, having regard to the text of the panel request and the particular
facts and circumstances of this case, we consider that the United States clam
regarding rail car allocation adequately notifies and informs Canada of the specific
measures under challenge. We do not agree with Canada that it is impossible for it to
prepare its defence because the panel request in this case is inadequate. The
United States' panel request in our view provides sufficient information on the
measures at issue to allow Canada to "begin preparing its defence"*° in a meaningful
way. The information on relevant rules governing rail car alocation transmitted by
Canada to the United States days after the filing of the panel request confirms our
view.

45, With respect to whether the claim regarding rail car allocation adequately
notifies and informs the third parties of the specific measure under challenge, we note
that one of the third parties to these pand proceedings, Japan, has suggested that, by
failing to specify the relevant laws, regulations and actions, the United States did not
fully take into account the object and purpose of Article 6.2, i.e., to inform the third
parties, in addition to Canada, of the substance of the complaint.** Another third
party, the European Communities, has stated that it is unclear from the description in
the pandl request whether the United States seeks to challenge legidation, or
administrative or commercial practices.*” As we have aready stated, we think that the
United States panel request clearly identifies the Canadian rail transportation
measures at issue. Also, it is clear from the panel request as worded that it covers
both measures of general application and individua (administrative) acts of rail car
alocation. Finaly, we recal our finding that, due to the particular circumstances of
this casg, it was justifiable for the United States to set out the measures concerning
rail car dlocation by using the description provided in the United States panel
request. We consider, therefore, that it would be inconsistent for us to conclude that,
notwithstanding these particular circumstances, the United States panel request is
inadequate because it does not sufficiently inform the third parties of the measures at
issue. Were we to conclude otherwise, we would, in effect, require the United States
to do more than it could be expected to do in the circumstances of this case.

46. In conclusion, we find that Canada has failed to establish that the
United States panel request, when examined on its face and in light of the attendant
circumstances, isinconsistent with Article 6.2 because the rail car allocation claim set
out therein does not "identify the specific measures at issue". Accordingly, we see no
reason not to address the merits of this claim.*®

(d) Claims under Article 2 of the TRIMs Agreement

47. The United States panel request sets out claims under Article 2 of the TRIMs
Agreement as follows:*
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2 With regard to the treatment of grain that is imported into
Canada, Canadian measures discriminate against imported grain,
including grain that is the product of the United States:

Under the Canada Grain Act and Canadian grain
regulations, imported grain must be segregated from
Canadian domestic grain throughout the Canadian grain
handling system; imported grain may not be received into
grain elevators;, and imported grain may not be mixed
with Canadian domestic grain being received into, or
being discharged out of, grain elevators. These measures
accord to imported grain less favorable treatment than that
accorded to like Canadian grain, and thus appear to be
inconsistent with the obligations of Canada under Article
[11:4 of the GATT 1994 and Article 2 of the TRIMs
Agreement.

Canadian law caps the maximum revenues that railroads
may receive on the shipment of Canadian domestic grain,
but not revenues that railroads may receive on the
shipment of imported grain. In addition, in allocating
railcars used for the transport of grain, Canada provides a
preference for domestic grain over imported grain. These
measures concerning rail transportation accord to
imported grain less favorable treatment than that accorded
to like domestic grain, and thus appear to be inconsistent
with the aobligations of Canada under Article I11:4 of the
GATT 1994 and Article 2 of the TRIMs Agreement

48. Canada considers that the United States claims under Article 2 of the TRIMs
Agreement as set out in the panel request fail to meet the requirements of Article 6.2
of the DSU. Canada asserts that the United States appears to rely solely on the
relationship between Article 2 of the TRIMs Agreement and Article 111:4 of the
GATT 1994. Canada notes that the United States does not provide any indication as
to the nature of the investment measure that it aleges is WTO-inconsistent. For
example, there is no reference to any measures of the type identified in the illustrative
list under Article 2 of the TRIMs Agreement. Therefore, Canada submits that it can
only speculate as to the specific investment measures at issue and the lega basis for
the allegation of breach of Article 2 of the TRIMs Agreement

49, The United States reects Canadas arguments.  According to the
United States, Canada's arguments are not about the "specific measures at issue’.

Rather, Canada is essentidly arguing that the pand request must lay out the lega

arguments why the specifically identified measures are within the scope of the TRIMs
Agreement. However, there is no such requirement in Article 6.2 of the DSU.

50. The Panel begins its analysis with Canada's assertion that the United States
claims under the TRIMs Agreement do not give any indication as to the nature of the
specific "investment measures' at issue.*> The requirement imposed by Article 6.2 of
the DSU is that a panel request "identify the specific measures at issue’. We do not
consider that Article 6.2 requires the United States to establish, in its panel request,
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that the measures identified by it are trade-related investment measures within the
meaning of the TRIMs Agreement, or that they fit within one of the investment
measures enumerated in the illustrative list in the Annex to the TRIMs Agreement.
That the measures identified by the United States in its panel request are properly to
be considered trade-related investment measures within the meaning of the TRIMs
Agreement is something to be established by the United States in its written
submissions and oral statements, through evidence and argument. We therefore
disagree with Canada that the United States panel request is inconsistent with
Article 6.2 because it fails to set out the "investment measures’ which are alleged to
be contrary to the TRIMs Agreement.

51. According to Article 6.2, the United States panel request must "provide a
summary of the legal basis sufficient to present the problem clearly”. The claims
under Article 2 of the TRIMs Agreement set out in the panel request cite the relevant
article, which has two paragraphs, but in fact contains only one obligation. The
claims also state that the measures at issue "accord to imported grain less favourable
treatment than that accorded to like domestic grain”, which makes it clear that the
United States claims are based on Article 2 of the TRIMs Agreement insofar as that
article incorporates the obligations contained in Article I11:4 of the GATT 1994. This
is confirmed by the fact that the measures which are being challenged under Article 2
of the TRIMs Agreement are also chalenged under Article I11:4 of the GATT 1994.
The claims also contain allegations regarding how the relevant measures concerning
rail transportation, rail car allocation and grain segregation give rise to less favourable
treatment for imported grain. In view of the foregoing, we think that the summary of
the lega basis for the United States' claims under Article 2 of the TRIMs Agreement
presents the problem raised with sufficient clarity, such that Canada is able to know
the case it has to answer and begin preparing its defence. We aso think that the
summary provided is sufficient to inform the third parties about the legal basis of the
complaint and to give them an opportunity effectively to respond to the United States
complaint. We therefore do not consider that the summary of the legal basis for the
claims under Article 2 of the TRIMs Agreement fails to comply with the requirements
of Article 6.2.

52. Based on the above considerations, we reject Canada's assertion that the
United States' panel request is inconsistent with Article 6.2 because the claims under
Article 2 of the TRIMs Agreement do not identify the specific measures at issue and
do not indicate the legal basis for the complaint. Accordingly, we see no reason not to
address the merits of these claims.

2. Timeliness of Canada's objection to the United States panel
request

53. Having concluded above that the United States panel request fails to satisfy
the requirements of Article 6.2, we need to consider, as an additional matter, the
United States argument that Canada's request for a preliminary ruling on Article 6.2
should be denied on the basis that Canada failed to raise its procedural objection at
the earliest opportunity.

™. The United States notes that at no time prior to the establishment of this
Panel did Canada indicate that it considered the panel request deficient, and that it
waited until after the panel was established to offer its objection. The United States
considers that Canadas procedural objection to the pane request is untimely and
should not stand in the way of consideration of the substantive issues in this dispute.



WT/DS276/R
Page 131

The United States points out that the Appellate Body in United Sates - Tax
Treatment for "Foreign Sales Corporations'*® upheld the pane's rejection of a United
States request for a preliminary ruling under very similar circumstances.

55. In addressing the United States argument, we first recall the relevant facts as
we understand them. Canada filed its requests for a preliminary ruling on
13 May 2003, the day after the Director-General of the WTO announced the Panel's
composition to the parties. Prior to that, on 7 April 2003, Canada wrote to the
United States, indicating, inter alia, that "[t]he U.S. request, dated 6 March 2003,
does not meet the requirements of Article 6(2). [...] We ask the U.S. to promptly
identify the specific measures at issue and provide a brief summary of the legal basis
for its complaint”.*” Canada did not receive a reply from the United States.”® The
DSB established this Panel on 31 March 2003. The parties disagree over whether
Canada raised objections prior to the establishment of the Panel.*® Canada asserts
that it raised similar objections in respect of the United States request for
consultations during consultations, which is denied by the United States™

56. The United States considers that Canada should not have raised its objections
for the first time in a letter sent after the establishment of the Panel. In considering
this issue, we note that Canada informed the United States of its concerns about the
consistency of the United States panel request with Article 6.2 by letter. Before us,
Canada described the letter it sent © the United States as "a good-faith effort to
clarify the grounds' for the United States panel request. Canada noted in this regard
that the Appellate Body in Thailand - H-Beams made the following statement:™*

In view of the importance of the request for the establishment of a
panel, we encourage complaining parties to be precise in identifying
the legal basis of the complaint. We aso note that nothing in the
DSU prevents a defending party from requesting further clarification
on the claims raised in a panel request from the complaining party,
even before the filing of the first written submission. In this regard,
we point to Article 3.10 of the DSU which enjoins Members of the
WTO, if adispute arises, to engage in dispute settlement procedures
"in good faith in an effort to resolve the dispute’. As we have
previoudy stated, the "procedura rules of WTO dispute settlement
are designed to promote, not the development of litigation
techniques, but smply the fair, prompt and effective resolution of
trade disputes’. >

57. We find this statement relevant to the issue before us. The Appellate Body
made this statement as part of its review of afinding by the panel that the request for
the establishment of a panel submitted by Poland was sufficient to meet the
requirements of Article 6.2 of the DSU. The pand, in turn, made this finding in
response to a request for a preliminary ruling by Thailand, the defending party in that
case. Thaland submitted its request to the pand as part of its first written
submission.®®  There is no indication in the Panel report that Thailand made its
concerns known to Poland before filing its first written submission.

58. The above-quoted statement by the Appellate Body notes that there is no
legal bar to any Member requesting clarification of a panel request even before the
filing of the first written submission. The statement does not suggest that, in
Thailand - H-Beams, Thailand should have raised its concerns at the DSB meetings at
which Poland's panel request was on the agenda. In the case at hand, Canada did
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avail itself of the possibility of seeking clarification of the claims raised in the
United States' pandl request. As suggested by the Appellate Body, Canada did so
"before the filing of the first written submission”, namely, soon after this Panel was
established. Canada did not receive a reply from the United States.> Canada then
filed its request for a preliminary ruling immediately upon receiving notice that this
Panel had been duly constituted. Unlike Thailand in the Thailand - H-Beams case,
Canada did not wait until the due date of its first submission before filing its request.
In fact, Canada informed the Panel at the earliest possible opportunity. In addition,
Canada requested the Panel to rule on its request at the earliest possible opportunity,
namely, before the due date of the parties first written submissions. In the light of
this, we do not think that the conduct of Canada in this case justifies the conclusion
that Canada has engaged in "litigation techniques’ in an effort to prevent this Panel
from considering the substantive issues of this dispute.

59. We note that Canada could arguably have sought clarification of the
United States' panel request earlier than it did. We recdll in this regard that Canada
waited a month, from 6 March 2003 to 7 April 2003, before it informed the
United States of its concerns®™ Had Canada informed the United States earlier, it
might have convinced the United States to amend its panel request, which, in turn,
might have obviated the need for Canada to request a preliminary ruling. We might
then have been able to proceed to examine the substance of the United States
Article XVII clam. Obvioudly, this would have been a preferable outcome. At the
same time, Canada might have failed to convince the United States to amend its panel
request. If the United States had declined to amend its panel request, and if it had
done so notwithstanding the merits of some of Canada's arguments, Canada could not
have prevented the pand from being established.

60. While we thus consider it unfortunate that Canada did not act more promptly
in raising its concerns with the United States, it would, in our view, be inappropriate,
in the specific circumstances of this case, to focus solely on the conduct of Canada.
As we have said, Canadas letter of 7 April 2003 was not answered by the
United States. If the United States had provided sufficient clarification of its panel
request to Canada, Canada might, for instance, have refrained from requesting a
preliminary ruling. Indeed, Canada stated so at the preliminary hearing.*® We do not
see why it should be assumed by us that the United States would have amended its
panel request if Canada had raised concerns at a relevant DSB meeting, but that
Canada would necessarily have proceeded with its request for a preliminary ruling if
the United States had provided clarification of its panel request.>’ We find it
incongruous, therefore, for the United States to suggest that Canada should have
raised its concerns before the Panel was established (and thus assisted the
United States in making use of its right to have a dispute resolved effectively and
promptly) when the United States itself made no attempt at addressing Canadas
concerns (and thus at assisting Canada in exercising its rights of defence effectively)
once Canada did raise those concerns with the United States. In our view, both
disputing parties are under an obligation to engage in dispute settlement proceduresin
good faith in an effort to resolve their dispute.

61. We do not think that the Appellate Body report on US - FSC assidts the
United States in this case. Contrary to what the United States suggests®, the
Appellate Body in that case did not address a preliminary objection by the
United States based on Article 6.2 of the DSU, i.e., an objection in respect of a panel
request. Rather, the objection in question was based on Article 4.4 of the DSU and
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thus concerned the request for consultations in that case™ It was in this context that
the Appellate Body stated that:*°

[...] a year passed between submission of the request for
consultations by the European Communities and the first mention of
this objection by the United States — despite the fact that the
United States had numerous opportunities during that time to raise its
objection. It seems to us that, by engaging in consultations on three
separate occasions, and not even raising its abjections in the two
DSB mesetings at which the request for establishment of a panel was
on the agenda, the United States acted as if it had accepted the
establishment of the Panel in this dispute, as well as the consultations
preceding such establishment. In these circumstances, the United
States cannot now, in our view, assert that the European
Communities claims under Article 3 of the SCM Agreement should
have been dismissed and that the Pand's findings on these issues
should be reversed.

62. As an initial matter, we note that, in the present case, it was not a year that
passed between submission of the panel request and the first mention of Canadas
objection to the request, but a month. Regarding the issue of whether Canada should
have raised its objections in the DSB meetings in this case, it should be noted that
later in the US - FSC report, the Appellate Body stated that "the [...] principle of
good faith requires that responding Members seasonably and promptly bring claimed
procedural deficiencies to the attention of the complaining Member, and to the DSB
or the Pandl, so that corrections, if needed, can be made to resolve disputes'®. We
think that if the Appellate Body was of the view that raising objections at relevant
DSB mestings is always necessary in cases where such objections could be made at
such mestings, the Appellate Body would have used different wording. We note that,
in a subsequent case, Mexico — Anti-Dumping Investigation of High Fructose Corn
Syrup (HFCS) from the United States — Recourse to Article 21.5 of the DSU by the
United States, the Appellate Body stated that:*

In examining Mexico's conduct, we note that Mexico did not bring
up the issues it now relies upon a the DSB meeting on
23 October 2000. Rather, Mexico in effect consented to refer the
matter to the Article 21.5 Panel at the first DSB meeting where the
matter was raised. We further note that Mexico did not refer to these
issues, at all, in either of its written submissions to the Panel. Nor
did Mexico ask the Panel to make any preliminary ruling on these
issues. The alleged deficiencies in the authority of the Panel were
mentioned by Mexico only at the meeting with the Panel on
20-21 February 2000.

63. The Appellate Body then went on to find that the panel in that case "could
reasonably have concluded that Mexico's 'objections were not raised in a timely
manner".®®  However, there is no indication that the Appellate Body based this
finding primarily, or even solely, on Mexico's failure to raise its "objections’ at the
DSB meeting where the matter was raised. We bdlieve that, in the circumstances of
the present case, we cannot reasonably conclude that solely because Canada did not
raise its objections at the relevant DSB meetings, Canada's request for a preliminary
ruling should be denied.
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64. For these reasons, we are unable to accept the United States argument that
we decline Canada's request for a preliminary ruling on the grounds that it was not
raised in atimely manner. Accordingly, we grant Canada's request for a preliminary
ruling and, consistent with our ruling, will refrain from considering the substance of
the United States' claim under Article XVI1I.

65. In reaching this conclusion, we wish to emphasise once again that disputing
parties are required, under the provisions of Article 3.10 of the DSU, to engage in
dispute settlement procedures "in good faith in an effort to resolve the dispute.”

Accordingly, should the United States wish to see a panel address the substance of its
Article XVII clam promptly, we believe that the procedures of the DSU are
sufficiently flexible, if adhered to in good faith by both disputing parties, to allow the
United States to do so. Thus, we consider that, in working with each other towards a
resolution of this dispute, it may be possible for the parties to explore, and avail

themselves of, the flexibility offered by the DSU. In our view, the options open to
the parties include the possibility of the United States filing a new panel request and
the parties agreeing to have a panel established at the first DSB meeting at which the
pand reguest is on the agenda® The Panel, for its part, stands ready to assist the
partiesin their efforts to reach afair, prompt and effective resolution of this dispute.”
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prevented Canada from successfully challenging the panel request. However, this does not
provide a justification in itself for the United States not working with Canada to clarify its
request. Indeed, if that were the case, there would have been little point in the Appellate
Body pointing out, in Thailand - H-Beams, that responding parties may seek clarification of
panel requests even before the filing of their first written submissionsto panels.

%8 United States' preliminary oral statement, para. 9.

%9 Article 4.4 of the DSU reads as follows:
All such requests for consultations shall be notified to the DSB and the relevant
Councils and Committees by the Member which requests consultations. Any
request for consultations shall be submitted in writing and shall give the reasons for
the request, including identification of the measures at issue and an indication of the
legal basis for the complaint.

€0 Appellate Body Report, US— FSC, supra, para. 165.

61 Appellate Body Report, US - FSC, supra, para. 166 (emphasis added).

62 Appellate Body Report, Mexico — Anti-Dumping Investigation of High Fructose Corn

Syrup (HFCS) from the United States — Recourse to Article 21.5 of the DSU by the

United States ("Mexico — Corn Syrup (Article 21.5 — US)"), WT/DS132/AB/RW, adopted

21 November 2001, para. 45.

63 Appellate Body Report, Mexico - Corn Syrup (Article 21.5- US), para. 50.

6 Without taking a position on this issue, we note that the provisions of Article 9.3 of the

DSU may also be of interest to the parties.
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6.11 Inresponse to the Panel's preliminary ruling, the United States requested and was granted a
suspension of the work of the Pandl until 21 July 2003.*® During the period of suspension of the
Panel's work, on 30 June 2003, the United States filed a new request for the establishment of a
pand.’®™ As previously noted, on 11 July 2003, the DSB established a second panel, the July Panel,
pursuant to the United States request of 30 June 2003.

C. MEASURE RELATING TO EXPORTS OF WHEAT

1. Measure at issue

6.12 The United States complaint in respect of Canadian wheat exports is directed against what
the United States refers to as the "CWB Export Regime'. The abbreviation "CWB" stands for

"Canadian Wheat Board". The CWB Export Regime as defined by the United States comprises three
elements. They are:

() the legal framework of the CWB,;
(i) Canada’s provision to the CWB of exclusive and specia privileges; and

(i) the actions of Canada and the CWB with respect to the CWB's purchases and sales
involving wheat exports.'®®

6.13  Thesethree elements taken collectively contitute the measure under challenge.'®

6.14 Thefirst element - the "legal framework of the CWB"'®’ - comprises the governing statute of
the CWB, the Canadian Wheat Board Act'® (hereafter the "CWB Act").**®

6.15 The second element -- Canada's provision to the CWB of exclusive and specia privileges -
encompasses a humber of privileges provided to the CWB by the Government of Canada'® The

privileges at issue are’™*

() the exclusive right to purchase and sell Western Canadian whesat for export and
domestic human consumption,

(i) the right to set, subject to government approval, the initial price’** payable for
Western Canadian wheat destined for export or domestic human consumption;

193 WT/DS276/10.

194 WT/DS276/9.

105 |hid., para. 15.

106 1hig,

197 The United States appears to treat the term "legal structure of the CWB" as interchangeable with the
term "legal framework of the CWB". United States' replies to Panel question Nos. 2(b) and (¢) and
United States' second written submission, para. 3.

108 Exhibit US-2.

199 Ynited States' first written submission, paras. 2, 17 and 65-66.

10 canada does not deny the existence of these privileges. Canada's first oral statement, paras. 10 and
81; Canada's first written submission, paras. 4 and 126.

M1 United States first written submission, paras. 21-36.

M2 For an explanation of the concept of “initial price”, see, e.g., Canada's notification pursuant to
Article XVII:4(a) of the GATT 1994 concerning state trading enterprises, where it is stated that "[a]ll funds
received by the CWB from the sale of grains are pooled. Separate pools are maintained each year fore each type
of grain, i.e.,, wheat, durum wheat, barley and designated barley. All producers will, at any time during the crop
year, receive the same initial payment for the same grade of grain delivered to the CWB. In the first phase of
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(i) the government guarantee of the initial payment to producers of Western Canadian
wheat;

(iv) the government guarantee of the CWB's borrowing; and
v) government guarantees of certain CWB credit sales to foreign buyers.

6.16 The third element may be divided into two sub-elements. The first of these - "the actions of
Canada"' with respect to wheat exports by the CWB — comprises. (1) Canada's alleged failure to
exercise its authority to oversee the CWB, (2) Canada's approval of the CWB's borrowing plan and
Canada's guarantee of the CWB's borrowing and credit sales, and (3) Canada's approva and guarantee
of the initial payment to producers of Western Canadian wheat™* The other sub-element - "the
actions of the CWB" with respect to wheat exports - concerns CWB purchases and sales of wheat
destined for export on alegedly discriminatory or non-commercial terms.™**

6.17  Since Canada did not express any concerns about the United States use of the term "CWB
Export Regime”, the Panel will hereafter use the term in the sense ascribed to it by the United States.

2. Findings requested by the parties and main supporting arguments

6.18 The United States requests the Panel to find that the CWB Export Regime is inconsistent
with Canada's obligations under Article XVI1:1 of the GATT 1994.

6.19 Pursuant to Article XVII:1(a), each Member undertakes that if it establishes or maintains a
date trading enterprise (hereafter "STE"), that STE must, in its purchases or sales involving either
imports or exports, "act in a manner consistent with the general principles of non-discriminatory
treatment” prescribed in the GATT 1994. Article XVII:1(b) goes on to state that this obligation
requires the STE concerned: (1) to make purchases or sales involving either imports or exports
"solely in accordance with commercia considerations' and (2) to "afford the enterp'rilslgﬁ of other

[Members] adequate opportunity to compete for participation in such purchases or sales’.

6.20 In the United States view, the very structure of the CWB Export Regime leads the CWB to
act inconsistently with al of the standards set forth in Article XVI1:1(a) and (b).**® In other words, it
leads the CWB to make export sales that: (i) violate the principles of non-discriminatory treatment
found in the GATT 1994, (ii) are not in accordance with commercia considerations, and (iii) deny the
enterprises of other Members an adequate opportunity to compete.

6.21 More specificaly, the United States argues that the CWB's unique legal structure and
mandate, its exercise of its exclusive or specid privileges, its incentives to act in a non-commercial
and discriminatory manner, and the absence of any government supervision or other countervailing
incentives necessarily result in the CWB making export sales that are not in accordance with the
Article XVI1:1 standards and, hence, in Canada not meeting its obligations under Article XVII:1.

the pooling system, producers receive an initial payment when they deliver grain to a primary elevator. The
level of this initial payment is set by the Government and varies from year to year according to market
conditions. At the end of the crop year, the net value of grain in each pool account is determined after all grain
has been sold and all costs involved in marketing have been deducted. [...] All funds remaining in the pool after
deduction of costs are returned to producersin the form of afinal payment. This payment is made in accordance
with the number of tonnes and grade of grain each producer delivered during the crop year." G/STR/N/4/CAN,
p. 12 (Exhibit US-1).

113 United States' reply to Panel question No. 1(c).

14 United States' reply to Panel question No. 1(d).

M5 For the full text of Article XV11:1, see para. 6.30 below.

118 United States' second oral statement, para. 6; United States second written submission, paras. 5-7.
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6.22 Canada requests the Panel to find that the CWB Export Regime is not inconsistent with
Article XVII:1 of the GATT 1994. More particularly, Canada requests the Panel to find that the
CWSB, in its sales involving wheat exports has acted in a manner consistent with the genera principles
of non-discriminatory treatment prescribed in the GATT 1994 and, therefore, that Canada is not in
breach of Article XV1I1:1(a) of the GATT 1994.

6.23 Canada considers that the United States assertions in respect of the CWB's alleged non-
compliance with the Article XVII:1 standards and Canada's aleged violation of Article XVII:1 are
founded neither in law nor in fact. Canada submits that the United States assertions are based on an
incorrect interpretation of the obligations contained in Article XV1I:1. Moreover, Canada asserts that
the United States has in any event failed to establish that the CWB does not act in accordance with
Article XVII:1, or that it cannot so act because of its "lega structure” or "incentives'. In Canadas
view, the United States claim under Article XV1I:1 should, therefore, be dismissed.

3. Substance of the United States claim

6.24 Before assessing the merits of the parties requests for findings, it is necessary briefly to
address the substance and nature of the United States' claim in respect of the CWB Export Regime. In
an effort to obtain further clarification in this regard, the Panel has put a series of questions to the
United States."” Based on the replies offered by the United States and the United States submissions
as awhole, the Panel understands the United States' claim and main argument to be essentially the
following:

Canada has breached its obligations under Article XVI11:1 because the CWB Export Regime,
including:

() the CWB's legd structure and mandate,

(i) the privileges enjoyed by the CWB, and the incentives created by these
privileges as well asthe CWB's lega structure and mandate, and

(iii) the lack of any supervision or controls by the Government of Canada, or
other countervailing incentives,

necessarily results in CWB export sales which are not in accordance with the standards set
forth in Article XVI1:1(a) and (b) (hereafter "non-conforming” CWB export sales).®

M7 panel question Nos. 1(a)-(d) and 2(a)-(e).

118 |t should be recalled here that the United States has identified "the actions [...] of the CWB with
respect to the CWB's purchases and sales involving wheat exports" as an element of the CWB Export Regime.
United States' first written submission, para. 15. This language, which also appears in the United States' request
for the establishment of the July Panel (WT/DS276/9), might suggest that the United States' claim in respect of
the CWB Export Regime concerns not only CWB sales of wheat, but also CWB purchases of wheat. However,
whereas the United States' submissions to the Panel consistently indicate a concern with whether the CWB
makes sales of wheat on non-discriminatory and commercial terms and also put forward specific arguments
regarding why and how certain aspects of the CWB Export Regime result in the CWB making non-conforming
export sales of wheat, the United States' submissions do not do the same with respect to CWB purchases of
wheat. In fact, the United States did not present and develop specific arguments which could support the
conclusion that certain aspects of the CWB Export Regime result in CWB wheat purchases which do not meet
the Article XVII:1 standards. In these circumstances, it would be neither possible nor appropriate for the Panel
to make specific findings on whether CWB actions with respect to wheat purchases are in accordance with the
Article XV11:1 standards.

As a separate matter, we note that there is evidence on the record which suggests that the CWB does
not actually "purchase" wheat, but is simply transferred ownership of a Western Canadian producer's wheat so
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6.25 The Pand understands the United States to argue that it is the combination of the various
elements of the CWB Export Regime, not any one element taken in isolation, that necessarily results
in the CWB making non-conforming export sales.*® Indeed, the United States has observed that if
one of the elements making up the CWB Export Regime were to be modified, the GATT-consistency
of the CWB Export Regime would need to be "re-evaluated".**°

6.26 The view that the United States in this case only challenges the CWB Export Regime "as a
whole"? is borne out by the fact that the United States does not appear to challenge the constituent
elements of the CWB Export Regime separately. By way of example, in the Panel's understanding,
the United States does not claim that the CWB's governing statute as such is inconsistent with
Artide XVI1:1.*  Similarly, the United States does not challenge the fact that the CWB has been
granted the privileges identified above.'”® Moreover, it is clear to the Pandl that the United States
does not allege that a lack of government supervision of the CWB and its operations would in itself
give rise to an inconsistency with Article XV11:1.***

6.27 The United States identified "the actions of the CWB" with respect to export sales as an
element of the CWB Export Regime. The term "the actions of the CWB" is apparently not intended
to refer to particular CWB export sale transactions.'®® Rather, it seems that this term is intended to
refer to certain types of CWB actions - non-commercial and discriminatory CWB export sales'®® - that
are aleged to result from other elements of the CWB Export Regime.**” Thus, the United States in
this case is not complaining about specific CWB export sae transactions, but the (alleged) fact that
the CWB Export Regime necessarily results in non-conforming "actions of the CWB" with respect to
export sales.

6.28 Itisclear from the foregoing that the United States is making a per se challenge to the CWB
Export Regime viewed in its entirety. Canada did not argue that the Panel should not assess the
WTO-consistency of the CWB Export Regime as defined by the United States. Also, none of the
third parties raised concerns in thisregard. For the purposes of its analysis, the Pand will assume that
it may entertain the United States per se challenge to the CWB Export Regime.

4. Article XVII:1 of the GATT 1994

6.29 Having set out its understanding of the United States claim in respect of the CWB Export
Regime, the Panel now turns to assess the merits of that claim. Asan initial matter, the Panel needs to

that it, the CWB, can sell the wheat on the producer's behalf. Therefore, we will hereafter put the word
"purchases" in quotation marks whenever we use that word in connection with the CWB. Exhibit US-24, p. 14.

19 United States second oral statement, para. 6; United States first oral statement, para 20;
United States' reply to Panel question No. 2(e).

120 ynited States' reply to Panel question No. 2(e).

121 Ynited States' replies to Panel question Nos. 1(b) and 2(c).

122 Ynited States repliesto Panel question Nos. 1(a) and 26.

123 The United States has stated in this regard that "Article XV11 does not forbid a WTO Member from
providing an STE with such extensive privileges [as those enjoyed by the CWB], even if such privileges could
distort markets to the detriment of other WTO Members' (United States' first written submission, para. 3). See
also United States' first written submission, para. 50; United States' first oral statement, para. 3; United States
reply to Panel question No. 1(b).

124 United States' replies to Panel question Nos. 2(a), 2(b), 2(c) and 2(e); United States' first oral
statement, para. 19.

125 United States' first oral statement, para. 22. The United States did not supply information on
particular CWB export sale transactions.

126 Ynited States' reply to Panel question No. 1(d).

127 United States reply to Panel question No. 1(b).
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address the parties disagreement over the meaning to be given to the provisions of Article XVII:1. In
a subsequent step, the Panel will examine whether the CWB Export Regime necessarily results in
non-conforming CWB export sales.

6.30 Article XVII:1 of the GATT 1994 and its ad Note provide in relevant part:

"Article XVII
State Trading Enterprises

1* (@ Each contracting party undertakes that if it establishes or maintains a
State enterprise, wherever located, or grants to any enterprise, formally or in effect,

exclusve or special privileges* such enterprise shall, in its purchases or saes
involving either imports or exports, act in a manner consistent with the generd

principles of non-discriminatory treatment prescribed in this Agreement for
governmental measures affecting imports or exports by private traders.

(b) The provisions of subparagraph (@) of this paragraph shall be
understood to require that such enterprises shall, having due regard to the other
provisions of this Agreement, make any such purchases or sales solely in accordance
with commercial considerations,* including price, quality, availability, marketability,
trangportation and other conditions of purchase or sde, and shal afford the
enterprises of the other contracting parties adequate opportunity, in accordance with
customary business practice, to compete for participation in such purchases or sales.

(©) No contracting party shall prevent any enterprise (whether or not an
enterprise described in subparagraph (a) of this paragraph) under its jurisdiction from
acting in accordance with the principles of subparagraphs (a) and (b) of this
paragraph.

Ad Article XVII
Paragraph 1
[...]

The charging by a state enterprise of different prices for its sales of a product
in different markets is not precluded by the provisions of this Article, provided that
such different prices are charged for commercial reasons, to meet conditions of
supply and demand in export markets."

6.31 The United States bases its claim in respect of the CWB Export Regime on the provisions of
subparagraphs (a) and (b) of Article XVII:1. While there is some disagreement between the parties
regarding the interpretation of subparagraph (a), the main and fundamental disagreement is over the
meaning to be given to subparagraph (b).

6.32 The Pand beginsits analysis with subparagraph (a).
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@ Article XVI1:1(a) of the GATT 1994

6.33 The parties arguments regarding the interpretation of subparagraph (a) have centred on two
issues: (i) the obligation imposed on Members establishing or maintaining an STE'® and (ji) the
meaning of the phrase "the general principles of non-discriminatory treatment prescribed in this
Agreement for governmental measures affecting imports or exports by private traders’.

() Obligation imposed on Membersin respect of their state trading enterprises

6.34  Beginning with the first issue, the United States argues in its first written submission that it is
clear from the verb "undertake” that Article XV11:1 imposes an obligation on Members establishing or
maintaining an STE. The abligation imposed on Members is the obligation to ensure that the STE in
its purchases or sales complies with certain specified standards. According to the United States, this
view B confirmed by the provisions of Article XVII:1(c), which provides a lesser obligation for
enterprises which are not STES, but which are nonethel ess affected by government regulations. With
respect to such enterprises, a Member merely has a negative obligation not to require such enterprises
to engage in trade-distorting conduct. In contrast, Article XVIl:1(a) imposes a higher level of
obligation for STEs in that with respect to an STE, a Member has an obligation to ensure that that
STE does not engage in trade-distorting conduct.

6.35 Initsfirst oral statement, the United States clarifies that its use of phrases like "Canada must
ensure that the CWB meets the Article XVII standards® is ssimply a shorthand for the obligations of
Members under Article XVI1:1(a). Moreover, use of the word "ensure” is entirely appropriate in view
of the provisons of Article XVI:4 of the Marrakesh Agreement Establishing the World Trade
Organization (hereafter the 'WTO Agreement’).!*® Findly, the United States notes that its first

written submission does not argue that Article XVI1:1(a) contains "obligations of process™®.

6.36 Relying on the term "undertake", Canada argues that, as a matter of international law,
Article XV11:1(a) commits a Member with respect of the conduct of its STES. In other words, under
Article XVII:1(a), aMember is responsible under internationa law for the conduct of an STE. Where
a complaining party does not demongtrate that the conduct of another Member's STE does not meet
the standard in Article XVII:1(a) and (b), that Member must be assumed to have honoured its
undertaking.

6.37 Canadanotesthat Article XV1I:1 does not prescribe a particular route or mechanism by which
aMember must carry out its undertaking. On its face, Article XVI1:1 requires a specific outcome, or
result: that STEs act in a particular manner. Nothing in the wording of Article XV1I:1 indicates that
the drafters had in mind specific mechanisms or actions for a Member to "ensure” that its STES meet
the standard set out in Article XV11:1(a) and (b). The word "ensure" is not used in Article XVI1:1, nor
does the word "ensure" correspond to one of the dictionary meanings of the word "undertake”, aword
which isused in Article XVII:1. Rather, the choice of the means by which a Member maintaning or
establishing an STE achieves the desired outcome, or result, is left to that Member. Therefore, on a
proper interpretation, Article XV11:1(a) sets out an obligation of "results’ and not of "means’.

128 | jke the parties, the Panel uses the term "STE" or "state trading enterprise” to refer to both types of
enterprises covered by Article XVII:1, i.e., State enterprises or enterprises that have formally or in effect been
granted exclusive or special privileges.

129 Article XV1:4 provides:

Each Member shall ensure the conformity of its laws, regulations, and administrative

procedures with its obligations as provided in the annexed Agreements.

130 The Panel understands the United States to use the expression "obligations of process' asasynonym
for the more commonly used expression "obligations of means".
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6.38 In Canadas view, Article XVII:1(c) does not ndicate that Article XVII encapsulates a two-
tiered structure of obligations. More particularly, it does not follow from the provisions of
Article XVI1:1(c) that, with respect to STES, Members must put in place specific mechanisms, or take
specific actions, to ensure that STES act in accordance with Article XV11:1(a) and (b).

6.39 The Panel agrees with the parties that subparagraph (a) of Article XVII:1 imposes an
obligation on Members establishing or maintaining STEs. Article XVII:1(a) uses the verb
"undertake", which, as noted by the United States®", is defined as "[t]ake on (an obligation, duty, task,
etc.)", "commit oneself to perform”, "[g]ive a formal promise or pledge”, "guarantee, affirm".*** In
Article XVI1I:1(a), Members therefore formally guarantee, pledge, or promise that their STEs shall act
in the prescribed manner. That subparagraph (a) should be understood as imposing a legal obligation
on Members using STEs is aso supported by another consideration. If subparagraph (a) did not
impose a legal ddligation on Members, Members could create and use STES to evade disciplines
imposed by the GATT 1994 on governmental measures affecting imports or exports by private
traders, since Members could not be brought to task in the event that their STEs did not abide by the
disciplines imposed by Article XVII:1. The Panel considers it highly unlikely that the drafters of
subparagraph () intended to leave the door open for Members to circumvent their obligations under
the GATT 1994 in this way. Indeed, such an interpretation of Article XVII:1 would aso be
inconsistent with the purpose of other GATT 1994 disciplines bearing on state trading. ***

6.40 The United States considers that the obligation imposed by subparagraph (a) on Members
using STEsis an obligation to "ensure" that the relevant STEs act in accordance with the principles of
Article XVI1I:1(a) and (b). Considering the United States submissions in their entirety, we do not
understand the United States to argue that Members must always and necessarily take msitive
measures to ensure that their STEs comply with the principles of Article XVI1:1(a) and (b)."** Aswe
understand it, the United States does not argue that Canada is in breach of its obligation under
Article XVII:1(a) because Article XVII:1(a) requires Canada to put in place appropriate statutory or
supervisory mechanisms to ensure that the CWB observes the principles of Article XVI1:1(a) and (b)
and because Canada has not done so. Rather, the United States basic argument appears to be as
follows: Ganada is in breach of its obligation under Article XVIl:1(a) whenever the CWB acts
inconsistently with the principles of Article XV11:1(a) or (b); in the absence of affirmative steps taken
by Canada, the CWB's legal structure, the privileges enjoyed by the CWB and the incentives created
thereby will necessarily result in the CWB acting inconsistently with those principles; therefore,
Canada has failed to meet its obligation under Article XV11:1(a).

6.41 It follows from the preceding paragraph that in order to resolve the present dispute, we need
not and do not determine whether Article XV11:1(a) requires Members to take positive measures to

131 United States first written submission, para. 49.

132 The New Shorter Oxford English Dictionary, L. Brown (ed.) (Clarendon Press, 1993), Vol. II,
p. 3476.

133 The panel in Canada — Import, Distribution and Sale of Certain Alcoholic Drinks by Provincial
Marketing Agencies stated that "Articles 11:4, XVII and the Note Ad Articles XI, XII, XIV and XVIII [of the
GATT 1994] clearly [indicate] the drafters intention not to allow [Members] to frustrate the principles of the
General Agreement governing measures affecting private trade by regulating trade through monopolies®. Panel
Report, Canada — Import, Distribution and Sale of Certain Alcoholic Drinks by Provincial Marketing Agencies
("Canada — Provincial Liquor Boards(US)"), adopted 18 February 1992, BISD 39S5/27, para. 5.15. Similarly,
the panel in Japan — Restrictions on Imports of Certain Agricultural Products stated that the "[t]he basic
purpose of [the Note ad Articles X1, XII, XI1I, XIV and XVIII of the GATT 1994] is to extend to state-trading
the rules of the General Agreement governing private trade and to ensure that [Members] cannot escape their
obligations with respect to private trade by establishing state-trading operations’. Panel Report, Japan —
Restrictions on Imports of Certain Agricultural Products (“Japan — Agricultural Productsl|"), adopted
2March 1988, BISD 355/163, para. 5.2.2.2.

134 United States' repliesto Panel question Nos. 2(a) and 2(€).
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ensure that their STEs observe the principles of Article XVI11:1(a) and (b). The issue we need to and
do resolve is whether a Member that maintains a measure which "necessarily results' in an STE acting
inconsistently with the principles of Article XVI1:1(a) or (b)*** can be said to be honouring the
undertaking contained in Article XV11:1(3).

6.42 Inour view, it is apparent from the text of Article XVI1:1(a) that if a Member's STE does not
act in accordance with the principles of Article XV11:1(a) or (b)**°, or if it is clear from relevant facts
and circumstances that the STE will not so act, this ipso facto places the Member concerned in breach
of the undertaking contained in Article XV11:1(8).**

6.43 The immediate context of Article XVII:1(a) supports this view. Article XVII:1(c) requires
Members not to prevent any enterprise under its jurisdiction, including its STEs, from acting
consistertly with the principles of Article XVII:1(a) and (b)."*®* Thus, under the provisions of
Article XVI11:1(c), a Member is not responsible for the conduct of its STES or other enterprises, as
long as it does not prevent its STES or other enterprises from observing the principles of
Artice XVII:1(a) and (b). In contrast, by virtue of the undertaking given in Article XVI1I:1(a), a
Member is responsible for the conduct of its STEs even if it does not prevent them from acting
consistently with the principles of Article XVI1I:1(a) and (b). In other words, Article XV11:1(a) goes
further than Article XVII:1(c), in that, under Article XVII:1(d), non-conforming conduct by a
Member's STE engages that Member's responsibility under international law, even in the absence of
intervention of the Member itself, as would be necessary under Article XVI11:1(c).**

(i) "The general principles of non-discriminatory treatment prescribed in the GATT 1994"

6.44 The Panel now turns to consider the phrase "the genera principles of non-discriminatory
treatment prescribed [in the GATT 1994] for governmental measures affecting imports or exports by
private traders’. It should be noted at the outset that since the present dispute concerns an STE which
isinvolved in exports, the Pand's analysis here and e sewhere focuses on the principles to be followed
by STEs of this type. For smplicity, the Panel will hereafter refer to STEs which are involved in
exports as "export STES'.

6.45 Inthe United States view, the phrase quoted in the preceding paragraph is about more than
just the most-favoured-nation principle reflected in Article I:1 of the GATT 1994, as it has a broad
scope and does not refer to a specific article of the GATT 1994 or a specific obligation. According to
the United States, two types of conduct by an export STE would run counter to the general principles
of non-discriminatory treatment prescribed in the GATT 1994: (i) discrimination in the terms of sale
between different export markets; and (ii) discrimination in the terms of sale between export markets,
on the one hand, and the domestic market of the Member establishing or maintaining the STE, on the
other hand.

135 \We note that, for reasons indicated at para. 6.59 below, we are assuming, for the sake of argument,
that an inconsistency with Article XV1I:1 can be established merely by demonstrating that an STE is acting
contrary to the principles of subparagraph (b).

138 Here again, we are assuming, for the sake of argument, that an inconsistency with Article XV11:1
can be established by demonstrating that an STE is acting contrary to the principles of subparagraph (b).

137 The parties appear to agree with this basic proposition. United States’ comments on Canada's
second oral statement, para. 7; United States' second oral statement, para. 4 United States reply to Panel
guestion No. 2(a); Canada's second written submission, para. 34; Canada's first written submission, paras. 95-
96.

138 For the text of Article XV11:1(c), see para. 6.30 above.

139 T recall, the Panel does not take a position on whether Article XV11:1(a) requires Members to take
positive measures to ensure that their STES do not engage in non-conforming conduct.
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6.46  In support of the second type of prohibited conduct, the United States points to Article XI of
the GATT 1994 and its ad Note. The United States recalls that Article X1 generally prohibits
restrictions on exports. The ad Note, for its part, makes clear that a Member cannot circumvent its
obligations under Article XV11:1(a) by acting through an STE. In the United States view, these two
provisions establish that the non-discriminatory treatment prescribed in the GATT 1994 includes non-
discriminatory treatment between export markets and the domestic market.

6.47 Canada considers that the reference in subparagraph (a) to the general principles of non-
discriminatory treatment prescribed by the GATT 1994 is a reference to the most-favoured-nation
treatment principle set out in Article I:1 of the GATT 1994. Canada disagrees with the United States
argument that the general principles of non-discriminatory treatment prescribed by the GATT 1994
would require export STES not to discriminate in their sales between domestic and third-country
markets. Canada considers that Article X1 is not appropriate context for the interpretation of
Artide XVII, which deaswith STEs. The Note to Article XI does dea expressly with STES, but does
not refer to Article | or Article 1l of the GATT 1994. It is, therefore, not concerned with
discrimination. Canada notes that, in any event, Article XI could be relevant only where an export
STE sdlls to export markets at a higher price than in the domestic market. Canada recalls that, in this
case, the United States is alleging the opposite, namely that the CWB sells at a lower price in export
markets than in Canada

6.48 The Panel has no difficulty accepting the parties view that the phrase "the genera principles
of non-discriminatory treatment prescribed [in the GATT 1994] for governmental measures affecting
imports or exports by private traders’ includes the general principles of most-favoured-nation
treatment as enshrined in Article I:1 of the GATT 1994. Article I:1 of the GATT 1994 clearly
prescribes "non-discriminatory treatment [...] for governmental measures affecting imports or exports
by private traders'.**® Also, interpreting the phrase in question in this way is consistent with the
views expressed by previous pandls.***

6.49 Inour view, it is clear from the Note ad Article XV11:1** that an export STE would not act in
a manner inconsistent with the general principles of most-favoured-nation treatment as prescribed in
the GATT 1994 if it were to charge different prices for its sales of a product in different export
markets, provided that such different prices are charged for commercial reasons*®

6.50 The United Statesis of the view that the phrase "the genera principles of non-discriminatory
treatment prescribed in [the GATT 1994] for governmental measures affecting imports or exports by
private traders’ should be interpreted to require aso that, in their sales, export STEs should not

140 Article1:1 reads:

With respect to customs duties and charges of any kind imposed on or in connection with

importation or exportation or imposed on the international transfer of payments for imports or

exports, and with respect to the method of levying such duties and charges, and with respect to

all rules and formalitiesin connection with imp ortation and exportation, and with respect to all

matters referred to in paragraphs 2 and 4 of Article lll, [...] any advantage, favour, privilege

or immunity granted by any contracting party to any product originating in or destined for any

other country shall be accorded immediately and unconditionally to the like product

originating in or destined for the territories of all other contracting parties.

141 panel Reports, Korea — Measures Affecting Imports of Fresh, Chilled and Frozen Beef ("Korea —
Various Measures on Beef"), WT/DS161/R, WT/DS169/R, adopted 10 January 2001, as modified by the
Appellate Body Report, WT/DS161/AB/R, WT/DS169/AB/R, DSR2001:l, 59, para. 753; Canada —
Administration of the Foreign Investment Review Act ("Canada — FIRA"), adopted 7 February 1984,
BISD 305/140, para. 5.16.

142 For the text of the Note, see para. 6.30 above.

143 We understand the parties to agree with this point. See United States' first written submission,
para. 61; Canada's first written submission, paras. 75 and 78.
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discriminate between export markets, on the one hand, and their home market, on the other hand.***
Since resolving this particular issue would not affect our disposition of the United States' claim, we
need not and do not take a position.*** This said, for the sake of argument, we will continue on the
assumption that the United States view is correct.**°

()  Artice XVII:1(b) of the GATT 1994

6.51 Inthe circumstances of this case, the provisions of subparagraph (b) of Article XVII:1 present
essentidly three interpretative issues. (i) the lega relationship between subparagraph (a) of
Article XVII:1 and subparagraph (b), (ii) the meaning of the term "commercia considerations' in the
firgt clause of subparagraph (b), and (iii) the meaning of the term "enterprises of other Members' as it
appears in the second clause of subparagraph (b).

() Relationship with Article XVI1:1(a) of the GATT 1994

6.52  With regard to the relationship between subparagraphs (a) and (b) of Article XVII:1, the
United States notes that while subparagraphs (a) and (b) are related and, hence, must be read
together, they nevertheless contain distinct legal obligations. Referring to the introductory clause in
subparagraph (b) - "the provisions of subparagraph (a) of this paragraph shall be understood to
require’ - the United States argues that subparagraph (b) sets forth examples of conduct that
subparagraph (a) requires. In the United States' view, to fail to engage in the required conduct under
subparagraph (b) congtitutes aviolation of Article XVII:1.

6.53 Based on the argument set out in the previous paragraph, the United States submits that
Article XVI11:1 contains three distinct legal obligations. First, Canadain this case undertakes that the
CWB will "act in a manner consistent with the general principles of non-discriminatory treatment”
prescribed in the GATT 1994. Second, Canada undertakes that the CWB will make its purchases and
sales "solely in accordance with commercial considerations’. And third, Canada undertakes that the
CWB will "afford the enterprises of the other [Members] adequate opportunity [...] to compete for
participation in" the CWB's sdes. According to the United States, a breach of any of these
obligations is sufficient to establish that Canada has violated Article XVII:1. The United States
considers that the pand in Korea - Various Measures on Beef reached the same conclusion. That
panel stated unequivocally that:

"A conclusion that the principle of non-discrimination was violated would suffice to
prove aviolation of Article XVII; similarly, a conclusion that a decision to purchase
or buy was not based on "commercial considerations’, would also suffice to show a
violation of Article XVI1."**

6.54 Canada submits that, by its express terms, subparagraph (b) of Article XV11:1 does not create
an obligation independent of subparagraph (a). The operative obligation is set out in subparagraph
(@, not (b). Without subparagraph (&), subparagraph (b) would not impose an obligation on
Members. In Canadas view, what subparagraph (b) does is to interpret and temper the obligation
under subparagraph (a). According to Canada, the interpretation was needed because market

144 The United States bases this view on the provisions of Article X| of the GATT 1994 and its ad
Note.

145 We note that Canada appears to agree that it is not necessary in this case for the Panel to take a
position on thisissue. Canada'sfirst written submission, para. 138.

146 We also assume that the rationale of the Note ad Article XVII:1 would be equally valid in a
situation where the comparison is between sales in an export STE's home market and its sales abroad. In other
words, we assume that export STEs may discriminate between export markets and their home market for
commercial reasons.

147 Panel Report, Korea — Various Measures on Beef, supra, para. 757.



WT/DS276/R
Page 147

conditions vary from one country to another. Accordingly, to remain in business internationally, all
enterprises - whether STEs or not - make distinctions as to pricing and terms of sale that may be tied
to the destination or the origin of a product, but that are nevertheless based on commercial
congiderations. Canada argues that this category of "discriminatory” conduct, which may be
otherwise incompatible with subparagraph (a), is protected by subparagraph (b). As a result, only
where an STE discriminates between markets on non-commercial considerations would it violate
Article XVII:1.

6.55 Canadaargues that the United States interpretation should also be regjected because it would
place STEs a a commercial disadvantage vis-a-vis private traders. First, a violation of the
subparagraph (a) could then be found on the demonstration of "discrimination”, even if such
discrimination were based on commercia considerations. Second, STEs would not be able to make
distinctions between sellers or purchasers based on the commercial considerations that private
enterprises make. Nothing in Article XVII indicates that STES should be more constrained in their
commercia conduct than private traders.

6.56 Regarding the statement by the panel in Korea Various Measures on Beef, Canada considers
that, in that case, there was ample evidence of discriminatory treatment by the STE in question and
ample evidence that it was not acting in accordance with commercial considerations. As aresult, the
statement by the pand in that case with respect to there being two obligations was not necessary to the
panel's decision. Moreover, the panel in Korea Various Measures on Beef expressly endorsed the
views of the pandl in Canada— FIRA, which read subparagraphs (a) and (b) as one obligation. **®

6.57 In Canadas view, to prove a violation of Article XV1I:1, the United States must establish,
first, that there has been discrimination and, second, that the discrimination has not been in
accordance with commercia considerations. A demonstration that an STE did not act in conformity
with the standards set out in subparagraph (b) aone is not enough to prove a violation of
Article XVII:1. This is because the first step in determining the existence of a violation under
Article XVII:1isafinding that the STE did not act in a manner consistent with the genera principles
of non-discriminatory treatment.**°

6.58 The Panel notes that, in the present case, the United States' allegation of discriminatory sales
behaviour by the CWB isin the nature of a consequential allegation. That isto say, the United States
argues that, on the facts of this case, the alleged discriminatory sales behaviour by the CWB is a
necessary result of the CWB not making sales solely in accordance with commercial
considerations.”® Thus, if the United States succeeded in demonstrating that the CWB Export
Regime necessarily leads to the CWB not making sales solely in accordance with commercia
considerations, this case would present the interpretative issue whether an inconsistency with
Article XVII:1 could be established merely by showing that an STE is acting contrary to the

148 Canada refers to the following statement by the panel in Canada - FIRA:

"The fact that sub-paragraph (b) does not establish a separate general obligation to allow
enterprises to act in accordance with commercial considerations, but merely defines the
obligations set out in the preceding subparagraph, is made clear through the introductory
words 'The provisions of subparagraph (a) of the paragraph shall be understood to require ..."."
gPaneI Report, Canada - FIRA, supra, para. 5.16)

9 In support of its view, Canada points to the following statement by the panel in Canada - FIRA:
"[T]he commercial considerations criterion becomes relevant only after it has been determined
that the governmental action at issue falls within the scope of the general principles of non-
discriminatory treatment by the General Agreement.” (Panel Report, Canada - FIRA, supra,
para. 5.16)

150 United States' second oral statement, para. 12; United States second written submission, paras. 7
and 11; United States reply to Panel question No. 20; United States' first written submission, para. 78.
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principles of subparagraph (b) of Article XVII:1. As s clear from the preceding paragraphs, the
parties have opposite views on this interpretative issue.

6.59 The Panel does not consider it necessary to take a position on this issue. For reasons which
are set out in subsection C.5 below, the Panel is not persuaded that the CWB Export Regime
necessarily leads to the CWB making sales in a manner inconsistent with the principles of
subparagraph (b) of Article XVII:1. In this case, the Pand therefore does not reach te above-
mentioned interpretative issue. Nevertheless, for the sake of argument, the Panel will proceed on the
assumption that an inconsistency with Article XV1I1:1 can be established merely by demonstrating that
an STE is acting contrary to the principles of subparagraph (b).***

(i) Second clause of Article XVII:1(b) of the GATT 1994

6.60 Both parties agree that the two clauses of subparagraph (b) impose separate requirements.'**
The order in which the Panel analyses the two clauses is, therefore, of no particular importance. The
Panel begins its analysis with the second clause because the United States relies on the second clause
to support its interpretation of the first clause.

6.61 Inregard to the second clause of subparagraph (b), the United States argues that, as a result
of that clause, an export STE has an obligation to afford all enterprises an adequate opportunity to
compete for participation in its export sales. In the instant case, the enterprises at issue would include
any enterprise that is competing for participation in CWB wheat sadles, including enterprises
competing to purchase wheat from the CWB (i.e, wheat buyers) and those enterprises selling wheat
in the same market as the CWB (i.e, whesat sellers).

6.62  Concerning the latter category of enterprises, that is enterprises selling the same product as an
export STE in the same markets, the United States argues that export STEs must afford such
enterprises of other Members an adequate opportunity to compete in the marketplace, according to
customary business practices. According to the United States, the obligation under the second clause
of subparagraph (b) focuses on the protection of commercia actors and is, therefore, not limited to
competition among enterprises with special or exclusive privileges. Therefore, to give all enterprises
of other Members, including enterprises which do not enjoy government-conferred special or
exclusive privileges, an adequate opportunity to compete, export STEs must make their sales on
commercia terms.

6.63 Canada argues that for an export STE the relevant "enterprises’ referred to in the second
clause of subparagraph (b) are the enterprises of other Members that are interested in purchasing the
products offered by the STE. According to Canada, this interpretation is confirmed by the use of the
word "participation”. In the context of exports, competing enterprises do not "participate” in each
other's sales. Rather, they compete against one another to get those sales. In each transaction, it isthe
seller and the purchaser who "participate” in that transaction. Competitors do not "participate”. The
competitors of an exporter in export markets do not participate in the sales of that exporter by virtue
of the competition aone.

6.64  Canada notes that under the second clause of subparagraph (b), export STEs must alow the
enterprises of other Members "adequate opportunity, in accordance with customary business practice,
to compete for participation in [their] sales’. Canada submits that customary business practice does

151 We note in this regard that Canada has stated that even under the United States' own interpretation
of the relationship between subparagraph (a) and subparagraph (b) of Article XVII:1, the United States failed to
support its allegation that the CWB Export Regime necessarily resultsin the CWB not acting in accordance with
the principles of subparagraphs (a) and (b) of Article XVII:1. Canada's second oral statement, para. 10.

152 United States first written submission, para. 59; Canada's reply to Panel question No. 96.
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not require an enterprise to allow its competitors to "participate” in its sales. Customary business
practice is for enterprises to win sales at the expense of their competitors, not to assist their
competitors. For these reasons, Canada considers that export STEs do not have to alow their
competitors to participate in their sales.

6.65 Regarding the object of the second clause of subparagraph (b), Canada notes that, in the case
of export STES, the second clause focuses, not on the terms and conditions of a sales agreement (an
issue which is addressed in the first clause of subparagraph (b)), but on the very chance, the
opportunity to compete for such transactions. In Canadas view, the second clause thus addresses a
situation where no export sale has taken place because the export STE refuses to consider even
allowing a purchaser the opportunity to compete for participation in its sales. In such a situation, the
first clause of subparagraph (b) and the factors set out therein, such as price, quality, etc. are not
immediately relevant.

6.66 The Panel commencesits analysis by recalling the text of the second clause of subparagraph
(b): "[An STE] shall afford the enterprises of the other contracting parties adequate opportunity, in
accordance with customary business practice, to compete for participation in such purchases or saes'.
It is clear to the Panel, and the parties appear to agree™™®, that the expression "such purchases or sales'
is a reference to the expression "its purchases or saes involving either imports or exports' as it
appears in subparagraph (a) of Article XVII:1. Since the present case concerns only the "sales' of an
export STE, the requirement set out in the second clause of subparagraph (b) can be restated as
follows. "[An export STE] shall afford the enterprises of the other [Members] adequate opportunity,

in accordance with customary business practice, to compete for participation in [its] sales’.™

6.67 The parties disagree on the meaning to be given to the term "enterprises of the other
[Members]" in a case concerning the "sales’ of an export STE. The United States considers that, in
such a case, the term "enterprises of the other [Members]" encompasses the enterprises interested in
buying the products offered for sale by an export STE (i.e, the customers of an export STE) aswell as
the enterprises interested in selling the same product in the same markets as the export STE (i.e., the
competitors of the export STE). Canada, on the other hand, considers that the term in question should
be interpreted to refer only to the enterprises interested in buying from the export STE.

6.68 Asatextua matter, it would appear that the term "enterprises of the other [Memberg]” is, in
principle, open to the interpretation advanced by the United States. There may be "enterprises of the
other [Members]" which are interested in buying a product from an export STE, just like there may be
"enterprises of the other [Members]” which sell the same product as the export STE in the same
markets.

6.69 As always when interpreting treaty terms, however, we must also have regard to the context
in which those terms occur. The phrase "compete for participation in [the relevant export STE'S|
sades' is part of the immediate context of the term "enterprises of the other [Members]”. Considering
the term "enterprises of the other [Members]" in this context, we have no difficulty accepting the
notion that enterprises interested in buying the product offered for sale by an export STE may
compete to "participate”, or to "have a part or share"*®, in an export STE's sales!*® On the other

153 parties' repliesto Panel question No. 21(a).

154 United States' second oral statement, paras. 14 and 16; United States' replies to Panel question
Nos. 21(a) and (b); Canada's second written submission, para. 48; Canada's second oral statement, para. 39;
Canada's replies to Panel question Nos. 21(a) and (b).

155 The MerriamWebster OnLine Thesaurus, http://www.m-w.com (December 2003), defines the verb
"participate” as"to have apart or share in something".

156 1t is instructive to note here that the term "participate” appears to be used in very similar context in
the WTO Agreement on Government Procurement. Article VIlI(c) of the Agreement, which deals with the
"Qualification of Suppliers", provides:
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hand, we think it cannot equally be said that enterprises selling the same product as an export STE
compete to "participate”, or to "have a part or share”, in an export STE's sdes™’ To be sure,
enterprises selling the same product as an export STE may “compete” with an export STE for salesin
general. But we are not persuaded that, in their capacity as sellers, such enterprises "compete for
participation in [the relevant export STE's] sdes'. Indeed, as adso noted by Canada, rather than
wanting to participate, themselves, in the sales of an export STE, such enterprises would ordinarily
want to prevent such sales, in the sense that they would want to win for themselves the sales which
might otherwise be captured by the export STE in question.

6.70 We ds0 believe that if the second clause of subparagraph (b) was intended to refer to the
competitors of an export STE, as the United States suggests, different wording would have been used.
The second clause might then have required, for instance, that an export STE afford the enterprises of
the other Members "adequate opportunity to compete”, or that it afford them "adegquate opportunity to
compete in the marketplace”. We note that, in its submissions to the Panel, the United Sates uses
both of these aternative phrases to refer to the requirement set out in the second clause.®® It is
sufficient to observe in this regard that the meaning of the phrases "adequate opportunity to compete"
or "adequate opportunity to compete in the marketplace" is not the same as the phrase actually used in
the second clause of subparagraph (b), which is "adequate opportunity [...] to compete for
paticipationin|[...] sales'.

6.71  Findly, we note the United States argument that the purpose of subparagraph (b) is to protect
"commercial actors’, including those selling the same product as an export STE (i.e., the competitors
of an export STE).* We will return to this argument below.'®® Suffice it to say at this point that
even if this argument was correct, this would not ater the fact that enterprises selling the same
product as an export STE cannot reasonably be regarded as competing for participation in that export
STE'ssales'® In other words, the United States argument would not justify giving the second clause
an interpretation that we are not convinced it can reasonably bear.

6.72 Inlight of the above considerations, we are unable to accept the United States' view that, in
the case of an export STE, the "enterprises of the other [Members]” may include enterprises sdlling
the same product as that offered for sale by the export STE in question (i.e., the competitors of the
export STE).

6.73  Since both parties agree with our view that enterprises interested in buying the products
offered for sale by an export STE fall within the meaning of the term "enterprises of the other

"Suppliers requesting to participate in a particular intended procurement who may not yet be
qualified shall also be considered, provided there is sufficient time to complete the
qualification procedure." (emphasis added)

Of course, the closest analogy in the state trading context to the situation envisaged in Article VIII(c)
would not be an export STE, but an import STE. Under the second clause of Article XV1I:1(b), an import STE
is to afford the enterprises of other Members adequate opportunity to "compete for participation in [its]
purchases'. We wish to stress, however, that we refer to Article VIII(c) purely for illustrative purposes; we do
not rely on that provision as relevant context.

157 Unless, of course, those enterprises, in addition to selling the same product as a given export STE,
were also engaged in buying that product from the export STE in question.

158 United States second oral statement, paras. 15-16; United States second written submission,
paras. 2, 18-19; United States reply to Panel question No. 3; United States first oral statement, para. 4; United
States first written submission, paras. 65 and 77.

159 United States' second written submission, para. 18; United States reply to Panel question No. 23.

160 see para. 6.93 below.

161 Again, we note the theoretical possibility that those enterprises, in addition to selling the same
product as a given export STE, might also be engaged in buying that product from the export STE in question.
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[Members]"*®?, and since the United States in this case is not focusing on the opportunities afforded

such enterprises by the CWB™, it is unnecessary, in the specific circumstances of this case, to offer
additional analysis of the second clause of subparagraph (b).***

(i)  First clause of Article XVI11:1(b) of the GATT 1994

6.74  Regarding the first clause of subparagraph (b), which refers to the need for STES to make
their sales solely in accordance with "commercia considerations', the United States notes that the
first clause specifically references consideration of price, quality, availability, etc., as "commercial
considerations'.  According to the United States, commercia behaviour driven by these
considerations would result in actions that reflect market redlities and are consistent across al actors
in agiven industry or market sector. Where an export STE has been granted special and exclusive
privileges which permit it to operate without the normal market constraints faced by a commercial
actor, that STE could make use of its privileges to gain market share in particular markets, but such
behaviour would not be commercial. The United States considers that one example of such non-
commercial behaviour would be sustained, long-run price discrimination which involves selling a
product in one market at a price that is less than its replacement value.

6.75 The United States notes that it may be rational for an export STE to use its privileges to make
sdes on terms which could not or would not be offered by commercia operators. But, the
United States maintains, subparagraph (b) nowhere states or implies that an export STE must merely
make its sales as a rationa actor with specid privileges. Acting rationally and acting commercially
are not the same thing. A synonym for "rational" is "reasonable".'®® "Commercia", on the other
hand, is defined as "[i]nterested in financia return rather than artistry; likely to make a profit;
regarded as a mere matter o business'.*®® In the United States view, an export STE like the CWB
which sdlls its products for a price it deems "reasonable” and hence maximizes sales rather than

profits may be acting rationaly, but it is not acting commercially.

6.76  That mere rational behaviour is not sufficient to meet the requirement set out in the first
clause of subparagraph (b) is aso clear from the second clause of that subparagraph. Subparagraph
(b) must be read in its entirety. It requires export STES to act according to commercia considerations
and to afford enterprises of other Members an adequate opportunity to compete, according to
customary business practice. The first clause of subparagraph (b) cannot render moot the second
clause. Therefore, the United States submits, the "commercial considerations' requirement in the
second clause must be intended to ensure that STES do not use their special and exclusive privileges
to the disadvantage of commercia actors.

6.77 In Canada's view, an appropriate interpretation of the term "commercial considerations'
would be "considerations consistent with normal business practices of privately-held enterprises in
similar circumstances'. Canada considers that this interpretation is consistent with the context of
subparagraph (b), including the factors mentioned in the first clause (price, quality, availability, €tc.).
These factors are the types of considerations that a private sector enterprise would normally take into

162 United States comment on Canada's reply to Panel question No. 96; United States' reply to Panel
question No. 21(b); United States second oral statement, paras. 14-15; Canada's reply to Panel question
No. 21(b).

163 United States' second oral statement, paras. 11 and 16; United States' second written submission,
para. 1, 14, 17-19; United States first written submission, para. 77.

164 We also note that since this case does not concern the "purchases’ of an export STE, we need not
and do not take a position regarding whether the term "enterprises of the other [Members]” could includethe
suppliers to the relevant export STE, as China and the European Communities appear to suggest. China's reply
to Panel question No. 2(b); European Communities' reply to Panel question No. 2(b).

165 Merriam Webster's Collegiate Dictionary: Tenth Edition (2001), p. 967

166 The New Shorter Oxford English Dictionary, L. Brown (ed.) (Clarendon Press, 1993), Vol.l, p. 451.
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account in its purchasing and sales activities. Also, the Note ad Article XVI1:1"" makes clear that
actions "to meet conditions of supply and demand" are considered as commercia considerations.
Canada further points out that the object and purpose of Article XVII is to prevent Members from
doing indirectly through STEs that which they have contracted not to do directly. Canada submits
that where an STE acts based on commercial considerations of business and trade, the purpose of
Article XVII is not implicated because the STE would not be used to circumvent GATT 1994
obligations.

6.78 Canada submits that in determining whether an STE and a private trader are in similar
circumstances, one would need to compare the STE with enterprises in similar circumstances.
Canada notes in this regard that the behaviour of a commerciad company depends on the
circumstances in which it operates. 1t may vary depending on the size of the enterprise, the market in
which it operates, the type of organisation that it is, etc. Regarding the size of an enterprise, Canada
notes that a large enterprise with significant assets may be willing to extend supplier credits that a
smaller enterprise would not be able to extend because of the economic risk involved. Each enterprise
would be acting consistently with commercia considerations, even though the resulting conduct is
opposite. Regarding the type of organization, Canada notes that an STE, such as the one at issue in
this case, which functions as a cooperative marketing agency should be compared with a privately-
held enterprise functioning in that same capacity, rather than with a share-capita corporation.

6.79 Canada considers that in determining whether an STE and a private trader are in similar
circumstances, account must aso be taken of the special or exclusive privileges that have been
granted to the STE in question. Such an inquiry would need to concentrate on whether the STE acts
aswould a private enterprise that has the same rights and privileges as the relevant STE. Canada does
not agree with the United States that the first clause of subparagraph (b) requires STEs which enjoy
exclusive and specia privileges to act exactly like private enterprises which do not enjoy the same
privileges. If the specia and exclusive privileges granted to an STE alow it to charge a lower price
than a private trader, doing so would be consistent with commercial considerations, as it is exactly
what any private enterprise with the same privileges would do. In fact, Canada notes, an STE would
be acting non-commerciadly if it were to ignore its competitive advantage.

6.80 Canadaalso argues that the United States interpretation would make the granting of exclusive
or special privileges meaningless because STEs would not be able to use them without violating
Article XVII. But Article XVII neither prescribes nor proscribes the nature or scope of privileges that
may be granted by Members to STEs. Canada submits that if Article XVII does not place limits on
the nature or scope of privileges that may be granted, an STE's use of these privileges per se,
including in the business activities of the STE, cannot result in a violation of Article XVII.
Article XVII only disciplines a particular use of an STE's specia or exclusive privileges: it prohibits
the STE that benefits from such privileges from engaging in discriminatory conduct that is not based
on commercia considerations.

6.81 Findly, Canada observes that there is a distinction between non-commercial behaviour and
anti-competitive behaviour. In some circumstances, selling into one market at a price that is intended
to deter other exporters from contesting that market may be commercia behaviour, even if it may aso
be anti-competitive. It is precisely because commercial considerations may lead enterprises to engage
in anti-competitive behaviour that some Members have adopted laws prohibiting such behaviour.
Article XVII, or indeed the WTO Agreement, does not prohibit anti-competitive behaviour. Canada
aso notes in this context that a Member which believes it has been disadvantaged by a particular
commercia pricing strategy of an STE might be able to challenge such behaviour, or the privileges
from which such behaviour may result, under the Agreement on Subsidies and Countervailing

167 The relevant part of the Note is reproduced at para. 6.30 above.
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Measures (hereafter the "SCM Agreement”) or the Agreement on Implementation of Article VI of the
General Agreement on Tariffsand Trade 1994 (hereafter the "Anti-Dumping Agreement”).

6.82 The United States reects Canadas argument that the expresson "commercia
consderations’ in this case means the considerations of a private grain trader in circumstances similar
to those of an export STE. The United States submits that this would mean that an export STE would
need to afford an adequate opportunity to compete only to enterprises with exclusive and special
privileges similar to those enjoyed by the STE in question. In the United States view, this defies
logic. The obligation under subparagraph (b) is not to protect the non-commercial behaviour of an
STE with special and exclusive privileges in one country from the non-commercia behaviour of an
STE with special and exclusive privileges in another. Subparagraph (b) focuses on the protection of
commercia actors. Also, the first clause of subparagraph (b) does not qualify the word "commercia”.
Canada impermissibly reads into the first clause words which are simply not there. Finaly, under the
second clause of subparagraph (b), al enterprises, not just those with privileges smilar to those
granted to an export STE, must be afforded the opportunity to compete in the marketplace.

6.83 The United States also disagrees with Canadas assertion that, under the United States
interpretation of the first clause of subparagraph (b), Members could grant specia or exclusive
privileges, but not use them. The United States notes that the use of specia and exclusive privileges
is permitted within certain parameters. For example, subparagraph (b) allows the CWB to exercise its
monopoly privilege related to the sale of Western Canadian wheat for export. In other words, the
CWB is not required, under subparagraph (b), to let other entities sell Western Canadian wheat. The
United States also considers that the Note ad Article XV1I:1 provides an example of an STE's use of
its privileges that is consistent with subparagraph (b).'*®

6.84 The Panel commences its analysis by noting that relevant dictionary meanings of the word
"commercid" are: "engaged in commerce; of, pertaining to, or bearing on commerce" or "[i]nterested
in financia return rather than artistry; likely to make a profit; regarded as a mere matter of
business'.**®

6.85 Inthe particular context of the first clause of subparagraph (b), which providesthat STEs are
to "make [...] purchases or sales solely in accordance with commercia considerations’, we think the
term "commercial considerations’ should be understood as meaning considerations pertaining to
commerce and trade, or considerations which involve regarding purchases or sales "as mere matters of
business'.

6.86 This interpretation draws support from another element of the context of the term
"commercial considerations’. The term "commercial considerations' is immediately followed by the
phrase "including price, quality, availability, marketability, transportation and other conditions of
purchase or sal€'. The word "including” makes clear that price, quality, etc. are to be regarded as
"commercia considerations'.  This supports our interpretation of the term "commercia
considerations’, for if an STE makes purchases or sales based solely on such elements of
consideration as price, quality, availability, etc., it makes purchases or sales based on considerations
which relate to, and are characteristic of, commerce and trade, and which involve regarding purchases
or sales as mere matters of business.

6.87 In our view, the requirement that STES make purchases or sales solely in accordance with
commercia considerations must imply that they should seek to purchase or sell on terms which are
economically advantageous for themselves and/or their owners, members, beneficiaries, etc. Were it
otherwise, an export STE could sell a good to the buyer offering the lowest price and justify that sale

168 The relevant part of the Note is reproduced at para. 6.30 above.
169 The New Shorter Oxford English Dictionary, L. Brown (ed.) (Clarendon Press, 1993), Vol.1, p. 451.
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as being driven by the sole consideration of "price", which is listed in the first clause of subparagraph
(b) asa"commercia consideration”. Manifestly, such an interpretation would be unreasonable.

6.88 The preceding paragraphs lead us to the view that if an STE is directed to make, or does
make, purchases or sales on the basis of such considerations as the nationality of potential buyers or
sdlers, the policies pursued by their governments, or the national (economic or political) interest of
the Member maintaining the STE*", it would not be acting solely in accordance with commercial
considerations.

6.89 The considerations mentioned in the previous paragraph do not relate to, and are not
characterigtic of, commerce and trade, and they are not consistent with regarding purchases or sales as
mere matters of business. Such considerations are also unlike any of the commercial considerations
specifically mentioned in the first clause (price, qudity, etc.). Moreover, alowing STESs to take into
account such considerations would be inconsistent with the purpose of Article XVII:1, which, as
previously noted, is to ensure that Members do not use STEs to escape GATT 1994 obligations with
respect to private trade. For instance, if STES, in their purchases or saes, could make distinctions
between buyers or sdllers based on their nationalities, Members could use STES to circumvent their
obligations under Article I:1 of the GATT 1994, which prohibits the imposition of discriminatory
import or export duties on like products originating in or destined for the territory of another Member.

6.90 According to the United States, the first clause of subparagraph (b) must be interpreted to
require, in the instant case, that export STEs not use their special or exclusive privileges to the
disadvantage of "commercia actors', including those selling the same product as an export STE in the
same markets. The United States bases this interpretation essentially an three elements: (i) the term
"commercia" in the first clause of subparagraph (b), (ii) the second clause of subparagraph (b), and
(iii) the implications of not adopting the proposed interpretation.

6.91 Inrelation to the term "commercial”, the United States argues that this term makes clear that
export STEs must act like "commercia actors', not merely like "rationa economic actors' with
specia or exclusive privileges. For the United States, "commercial actors' are actors that maximize
profit, do not enjoy government-conferred privileges and are disciplined by market forces. Therefore,
to the extent the privileges enjoyed by an export STE divorce it from norma market constraints, it
may not use its privileges to gain specia advantages in the marketplacevis-a-vis"commercia actors'.

6.92 In considering this argument, the first observation to be made is that, by its terms, the first
clause of subparagraph (b) does not require export STEs to act like "commercia actors'. In fact,

subparagraph (b) nowhere uses the term "commercial actors'. What the first clause actually requires
is that export STES make sales solely in accordance with "commercia considerations'. But the
"commercia considerations' requirement does not imply that in deciding whom to sdll to and on what
terms, export STES must act as if they were "commercial actors' as the United States has defined this
term.

6.93 Thelogic underlying the United States argument basically appears to be as follows. Because
STEs are not inherently "commercia actors', and because subparagraph (b) focuses on the protection
of "commercial actors'", the "commercial considerations’ requirement must be intended to require

170 To give an example, suppose that a Member has a substantial trade deficit with another Member. If
in such a situation the Member concerned directs its STEs to sell their goods to the Member with which it has a
trade deficit, because this is deemed to be in the national interest, even though, for the STES concerned, it
implies foregoing sales at higher prices offered by other Members, the STEs concerned would not be making
their sales solely in accordance with commercial considerations.

171 United States' second written submission, para. 18; United States' reply to Panel question No. 23.
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STEs to behave like "commercid actors'.'”> While we have no particular difficulty with the first
premise’”, we do not agree that subparagraph (b) focuses on the protection of "commercial actors"
competing with STEs. As we have aready noted, the first clause of subparagraph (b) talks about
"commercia considerations’, not "commercial actors'. Moreover, the second clause of subparagraph
(b) as we interpret it does not support the view that subparagraph (b) focuses on the protection of

"commercia actors' competing with STEs.*"*

6.94 In our view, the circumstance that STEs are not inherently "commercia actors' does not
necessarily lead to the conclusion that the "commercial considerations' requirement is intended to
make STEs behave like "commercia" actors. Indeed, we think it should lead to a different
concluson, namely, that the requirement in question is smply intended to prevent STES from
behaving like "political" actors!”® To eaborate, "commercial actors' must make purchases or saes
solely in accordance with commercia {.e., not political, etc.) considerations in order to stay in
business’”® STEs, on the other hand, because they are not inherently "commercia actors’, may be
able to make purchases or sales in accordance with non-commercia (i.e., politica, etc.)
considerations and still stay in business. Aswe seeit, thisis precisely why it is necessary to require
them to make purchases or sades solely in accordance with commercia .e., not political, etc.)
considerations. Otherwise, Members could seek to use STEs to escape relevant GATT 1994
obligations.*””

6.95 Another concern we have with the United States interpretation of the first clause of
subparagraph (b) is that for STEs to be able to act like "commercia actors’, in many cases, they
effectively would need to be "commercid actors’, at least with respect to their purchase or sale
operations. In order to subject themselves to the same sort of market constraints as those faced by
"commercial actors', they might, for instance, need to refrain from using certain of their privileges
when making purchases or sales, or isolate their purchase or sale operations from other operationsin
respect of which privileges may have been granted (e.g., financia operations). We believe that if the
intent behind the "commercia considerations' requirement had been to produce such far-reaching
consequences, this intent would have been expressed both with greater clarity and in more detail.

6.96 Findly, the United States argument that STEs must act like "commercia actors' tends to
overlook the fact that STEs are not necessarily used only for commercia purposes. STEs may aso be
established or maintained to carry out governmenta policies or programmes (e.g., policies related to
food security, policies aimed at reducing alcohol consumption, policies to achieve price stabilization,
etc.).'”® Such STEs must and, hence, do purchase or sdll on the basis of commercia considerations,
but they do not normally purchase or sell for the purpose of maximizing profit.

6.97 Since, in our view, the term "commercid" in the first clause of subparagraph (b) does not
imply that export STEsS may not use their specia or exclusive privileges to the disadvantage of
"commercia actors', we proceed to examine the second eement relied on by the United States, i.e.,
the second clause of subparagraph (b). The United States argument concerning the second clause is

172 Ynited States' reply to Panel question No. 21(b).

173 We recall that STEs include enterprises which have been granted, formally or in effect, exclusive or
special privileges.

174 See para. 6.72 above.

175 We use the word "political actors” here merely to contrast our understanding of the first clause with
that of the United States. Non-commercial considerations include, but are not limited to, political
considerations. See para. 6.88 above.

176 see also United States' reply to Panel question No. 87(b).

Y7 |ndeed, as Jacob Viner aptly put it: "Private enterprise, as such, is normally non-patriotic, while
government is automatically patriotic”. Jacob Viner, "International Relations between State-Controlled National
Economies’, American Economic Review, no. 34, supplement (March 1944), p. 439.

178 5ee. e.9., GISTR/2, paras. 4-8; G/STR/4, para. 8.
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that the first clause of subparagraph (b) must not be interpreted so as to render ineffective the second
clause!”® To recall, the United States considers that the second clause requires an export STE to
afford all enterprises of other Members, including those selling the same product as the export STE in
the same markets, an adequate opportunity to compete. The United States submits that an export STE
could not meet this requirement if the first clause were interpreted to permit an export STE to use its
specia or exclusive privileges to the disadvantage of "commercia actors' selling the same product as
the export STE.

6.98  We agree that we should not give an interpretation to the first clause which would deprive the
second clause of its intended meaning and effect. However, as we have stated above™’, we do not
consider that the second clause can be interpreted as meaning that export STEs are to afford their
competitors, which may include "commercia actors’, an adequate opportunity to compete in the
marketplace. Logically, no interpretation of the first clause can deprive the second clause of a
meaning or an effect it does not have. For this reason, we do not agree that the second clause supports
the United States view that the first clause requires export STES not to use their special or exclusive

privileges to the disadvantage of "commercial actors'.

6.99 The third element adduced by the United States in favour of its interpretation of the first
clause relates to the implications of not adopting the United States' interpretation. According to the
United States, if export STEs could use their exclusive or special privileges to gain a competitive
advantage vis-a-vis "commercia actors’, effectively, only other enterprises with similar exclusive or
special privileges would have an adequate opportunity to compete with them. The United States

argues that such an outcome would "defy logic". ***

6.100 We agree that, in principle, it is possible that export STEs might be granted exclusive or
specia privileges which, when exercised in a particular manner, might place "commercia actors”,
including those selling the same product as the export STE in the same markets, at a competitive
disadvantage. However, as we explain below, this fact alone neither requires nor authorizes us to
interpret the first clause so as to prevent export STES from using their exclusive or specia privileges
to gain a competitive advantage in the marketplace.

6.101 To begin with, and this has also been noted by the United States itself, the word "commercia”
in the first clause is unqualified.’® Notably, the first clause does not require export STEs to make
sales solely in accordance with "fair" commercia considerations. Also, as previously indicated, we
do not consider that subparagraph (b) focuses on the protection of "commercia actors' competing
with STEs, or that the second clause of subparagraph (b) requires export STEs to afford their
competitors an adequate opportunity to compete. Accordingly, we do not think that particular sales
by an export STE could be regarded as not in accordance with "commercia” considerations merely
because the specific terms of these sales could not have been offered in the absence of the exclusive
or special privileges granted to the export STE.

6.102 However, if, for example, an export STE were to use its exclusive or special privileges to sdll
into one export market at the economically best price possible and into other export markets at a price
that is lower than would be necessary to meet local conditions of supply and demand, this would tend
to indicate that the STE in question is not charging the lower price for commercial reasons'® We

17 United States second written submission, para. 19; United States' replies to Panel question Nos. 3
and 23.

180 See para. 6.72 above.

181 United States' second written submission, para. 19.

182 United States' reply to Panel question No. 87(a).

183 \We note, however, that an export STE might, for instance, want to charge a lower price than the
market would bear in order to deter competitors from entering the market. In our view, such sales might be
considered to be based on commercial considerations.
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find support for this view in the Notead Article XV11:1, which provides that "[t]he charging by a state
enterprise d different prices for its sales of a product in different markets is not precluded by the
provisions of this Article, provided that such different prices are charged for commercia reasons, to
meet conditions of supply and demand in export markets' (emphasis added).

6.103 Thus, aswe see it, the only constraint the first clause of subparagraph (b) imposes on the use
by export STEs of their exclusive or specia privileges is that these privileges must not be used to
make sales which are not driven exclusively by "commercial considerations’ as we understand that
term. Whether particular sales by an export STE are driven exclusively by commercia considerations
must be assessed in light of the specific circumstances surrounding these sales, including the nature
and extent of competition in the relevant market.

6.104 It isimportant to point out that the United States view - that the first clause of subparagraph
(b) should not be interpreted so as to permit export STES to use their privileges to the disadvantage of
"commercial actors’ - takes no account of relevant disciplines set out elsewhere in the WTO
Agreement. For instance, Members freedom of action with regard to the nature and extent of
privileges they may grant to their export STEs is constrained, in effect, by the provisions of, inter alia,
the Agreement on Agriculture and the SCM Agreement. Furthermore, Members whose "commercia
actors' have been or may be adversely affected by the conduct of export STES may under certain
conditions take measures in order to offset or prevent such conduct, in accordance with the provisions
of, inter alia, Article VI of the GATT 1994, the Anti-Dumping Agreement and the SCM Agreement.

6.105 Also, it should be remembered that there are, in any event, other provisions of the WTO
Agreement which, if used, could have the effect of enhancing the competitive position of the
enterprises of the Member making use of these provisions vis-a-vis the "commercia actors' of other
Members. To give just one example, the provisions of the Agreement on Agriculture as they stand
permit Members to grant export subsidies in respect of agricultural products.*®* If aMember chooses
to grant such subsidies to its producers, this may put "commercial actors' - the producers of a
Member which does not provide such subsidies - at a competitive disadvantage in the marketplace.

6.106 In light of the above, we consider that neither the text of the first clause of subparagraph (b)
nor "logic" requires or authorizes us to interpret the first clause so as to prevent export STES from
using their exclusive or specia privileges to the disadvantage of "commercia actors'.

5. Consistency of the CWB Export Regime with Article XVI1:1 of the GATT 1994

6.107 The Panel now turns to examine whether the United States has established that the CWB
Export Regime isinconsistent with Article XVI1:1.

6.108 As an initial matter, we note that both parties consider that the CWB is an STE within the
meaning of Article XVII:1(a).!*® We are satisfied that the CWB falls within the category of
enterprises other than State enterprises which have been granted, formally or in effect, exclusive or
specia privileges™®  There is no doubt that at least the CWB's exclusive right to sell Western
Canadian wheat for export constitutes an "exclusive or specia privilege' within the meaning of

184 Certain types of export subsidies are, however, subject to reduction commitments.

185 parties' replies to Panel question No. 7; G/STR/N/4/CAN, p. 8.

186 The CWB is neither a Crown corporation nor an agent of Her Majesty. Canada's reply to Panel
guestion No. 7; Section 4(2) of the CWB Act; Exhibit US-11.
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Article XVII :1(a).187 It is clear, therefore, that the CWB Export Regime, the measure at issue here, is
subject to the provisions of Article XVI1:1.

6.109 The United States claim is that the CWB Export Regime "necessarily results' in non-
conforming CWB export sales.'®® The Panel has asked the United States to elaborate on the meaning
of the phrase "necessarily results'. It is clear from the United States response that the United States
does not mean to argue that it can be "presumed”, in light of the various elements of the CWB Export
Regime, that the CWB will make non-conforming export sales. Rather, what the United States argues
is that non-conforming CWB export sales are an "inescapable consequence’ of the CWB Export
Regime.'®® Consistent with the clarification provided by the United States, we will assess whether the
CWB Export Regime "necessarily” or "inescapably” results in non-conforming CWB export sales.
We commence this task by setting out in broad outline the parties main arguments.

6.110 The United States claim essentially rests on four broad assertions. First, the United States
asserts that the privileges enjoyed by the CWB give it more flexibility with respect to pricing and
other sales terms than a"commercia actor”". Specificaly, the United States asserts that the exclusive
right to purchase Western Canadian wheat for export or domestic consumption, together with the fact
that the CWB does not need to pay Western Canadian wheat producers the market value of their
wheat, but only an initial price which is generaly equal to 65 to 70 per cent of the estimated final

market value of the wheat, gives the CWB a stable supply of wheat at a cost of acquisition well below
its market value. According to the United States, the CWB thus enjoys greater flexibility in setting
prices than "commercial” grain traders, which must purchase wheat for market prices. Moreover, the
United States maintains that the exclusive right to purchase Western Canadian wheat, together with
the fact that the initial price the CWB hasto pay for such wheat is fixed for an entire marketing year,
results in a stable supply of wheat and gives the CWB price certainty, which, in turn, enhances its
ability to forward contract or enter into long-term contracts. The United States argues, furthermore,
that the government guarantee of the initia price results in less risk exposure which aso gives the
CWB greater pricing flexibility. Finaly, the United States submits that the government guarantees of
CWB borrowings alow he CWB to offer more favourable credit terms and to obtain additional

revenue which goes into the pool accounts'®’, again giving the CWB more flexibility with respect to
pricing and other sales terms.

6.111 Second, the United States asserts that the alleged pricng flexibility resulting from the CWB's
privileges enables the CWB to offer "non-commercial"*** sales terms (contrary to the first clause of
subparagraph (b) of Article XVI1I1:1) and thus to deny "commercid" enterprises of other Members an
adequate opportunity to compete (contrary to the second clause of subparagraph (b)). The
United States further asserts that the CWB can also use its pricing flexibility to make sales on "non-
commercia" termsin order to target particular markets. That isto say, the pricing flexibility gives the
CWB the ability to discriminate in its sales between export markets or between its home market and
export markets (contrary to subparagraph (a) of Article XVI1:1).

6.112 Third, the United States asserts that the CWB's legal mandate and structure, together with the
privileges granted to it, create an incentive for the CWB to discriminate between markets by making
some of its sales in a"noncommercid” manner. The United States maintains that it is clear from the

187 The parties are in agreement that the CWB has been granted “"exclusive or special privileges'.
United States' first written submission, para. 2; Canadas first oral statement, para. 82; Canada’s first written
submission, paras. 4 and 126. Canada also accepts that the CWB's sole responsibility for the sale of Western
Canadian wheat in export markets is an exclusive or special privilege. G/ISTR/N/4/CAN, p. 9.

188 See para. 6.24 above.

189 Ynited States' reply to Panel question No. 86.

190 Eor an explanation of the term "pool accounts”, see footnote 112 above.

191 The term "non-commercial” isto be understood here in the sense ascribed to it by the United States.
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CWB's lega mandate and governance structure that the CWB maximizes sdes, or revenue, rather
than profit. Regarding the CWB's mandate, the United States submits that the CWB is required by
law to promote the sale of Western Canadian wheat in world markets and thus is driven to maximize
sales quantity, not profit. Regarding the CWB's governance structure, the United States notes that the
CWB's Board of Directors is largely elected by Western Canadian farmers. The United States
considers that the Board therefore has an incentive to satisfy the greatest possible number of farmers.
In the United States view, these farmers would likely express strong dissatisfaction if the CWB began
to maximize profits by refusing to purchase wheat from significant numbers of producers. According
to the United States, due to its mandate and structure, the CWB has an incentive to use its privileges,
and the pricing flexibility resulting therefrom, to maximize sales by selling whesat in some markets at
lower prices than "commercia actors' could offer. According to the United States, this would also
deny the "commercial actors’ of other Members an adequate opportunity to compete according to
customary business practice.

6.113 The United States notes that one example of such "non-commercia™ and discriminatory
behaviour by the CWB is the protein or quality give-away. According to the United States, the CWB
encourages over-production of high-quality wheat in order to ensure it has sufficient quantities of
high-quality wheat. The United States asserts that the CWB encourages production of high-quality
wheat by rewarding farmers through price premiums, even when such price premiums are not
warranted by demand for high-quaity whesat in third-country markets. The United States contends
that to the extent Western Canadian production of high-quality wheat exceeds world demand for high-
quality wheat (with the consegquence that the CWB cannot sell the excess production at a premium
price), the CWB uses its privileges, including its borrowing privilege, to provide a price discount for
certain transactions involving high-quality whesat in order to meet the price competition for lower-
quality wheat in a given market. According to the United States, this amounts to a protein or quality
give-away, in that the CWB provides wheat at a greater protein or quality level than the commercial
terms of the contract require. The United States argues that such a protein or quality give-away
results in discrimination between markets which is not in accordance with "commercia
considerations’, because the CWB is not getting the full replacement value for the high-quality whesat
it issdling.

6.114 Fourth, the United States asserts that the Government of Canada is not taking any steps to
ensure that CWB export sdes conform to the principles of subparagraphs (@) and (b) of
Article XVII:1. The United States contends that in the absence of any government supervision, the
CWB's lega structure and incentives will necessarily result in non-conforming CWB export sales.

6.115 Canada's response to the first assertion is that the United States has not adduced any
evidence to demonstrate that the CWB actually has greater "pricing flexibility" and less "exposure to
market risk" than a"commercia actor”". In particular, Canada considers that the United States has not
established what the pricing flexibility and risk exposure of a"commercial actor" would be. Canada
also contends that the CWB does not have a "guaranteed” supply of wheat which alowsit to forward
contract whest for future delivery at afixed price. Canada notes that the supply of whest is subject to
the vagaries of the agricultural market. Also, Canada submits that farmers who feel they can get
greater economic returns from other crops will switch away from wheat.

6.116 Regarding the second assertion by the United States, Canada agrees that in theory the CWB
could act not in accordance with commercial considerations.'*> However, Canada submits that the
mere possibility that the CWB may act inconsistently with commercial considerations does not
establish that Canadaisin violation of its obligations under Article XVII.

192 Canada's second oral statement, para. 13.
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6.117 In respect of the third assertion, Canada notes that the CWB uses its privileges, as would
private sector entities in sSimilar circumstances. But, Canada submits, the United States has not
demonstrated that the CWB's use of its privileges necessarily results in the CWB making sales which
are not in accordance with Article XV1I:1. Canada argues in this regard that nothing in the CWB Act
requires the CWB to act in a manner inconsistent with the requirements of Article XVII:1, or prevents
the CWB from acting in a manner consistent with the requirements of Article XVII:1. The same is
true for the mandate the CWB has been given by its Board of Directors. Canada points out in this
regard that the CWB's Board of Directors has mandated the CWB to maximize returns to farmers and,
therefore, to act commercidly. Thus, in Canadas view, the CWB's legal mandate does not
"necessarily result” in non-conforming CWB export sales. Canada also considers that the distinction
drawn by the United States between revenue maximizing and profit maximizing is artificial.'*®
According to Canada, the CWB acts similar to an agricultural marketing cooperative. Canada notes
that under a marketing cooperative system, profit maximization for the producer means revenue
maximization for the marketing cooperative, because the marketing cooperative may not make profits
for itself and does not incur costs of production. Canada submits that the primary objective of a
marketing cooperative is to achieve the best price possible for the products that it markets. This
results in the highest return to producers, which, in turn, maximizes their profits.

6.118 Canada further argues that the United States has not provided any evidence to demonstrate
that the CWB actually uses its privileges to discriminate between particular markets by offering "non-
commercia” terms to some "targeted" markets, but not to others. Regarding the United States
allegation in respect of protein over-delivery, and the evidence which purports to support it, Canada
submits that the alegation is inadmissible, because it is a factua alegation which, under the Pandl's
Working Procedures, should have been made and supported no later than the first substantive meeting
of the Panel with the parties. Canada notes that, in any event, protein over-ddlivery is routine
commercia practice in the wheat industry, due to efforts made by wheat exporters to avoid contract
penalties for protein under-delivery. In addition, Canada points out that there would be a give-away
only if the final contract price is not adjusted upwards to reflect the additional protein delivered.
Canada notes that the United States has not adduced any evidence in this regard.

6.119 Findly, with regard to the fourth assertion by the United States, Canada notes that the
Government of Canada does not interfere in the day-to-day operations of the CWB. In Canada’s view,
this non-interference makes the CWB more commercial, not less. Canada points out, however, that if
it came to its attention that the CWB was acting inconsistently with Canada's obligations under
Article XV1I:1, Canada could and would direct the actions of the CWB under Section 18 of the CWB
Act. Canada further argues that, effectively, the CWB is aso supervised and disciplined by the
farmers on whose behdf it sells wheat. Western Canadian farmers are not obligated to grow whest.
Canada maintains that if producers are dissatisfied with the returns they receive from the CWB, they
can and do grow aternative crops. According to Canada, the farmers will, therefore, ensure that the
CWB acts in accordance with commercial considerations.

6.120 The Panel understands the United States to argue that the four United States assertions taken
together demonstrate that the CWB Export Regime "necessarily results' in non-conforming CWB
export sales!® Thus, for the United States claim under Article XVII:1 to be successful, the
United States must at least establish each of its four assertions.

6.121 The Panel will begin its analysis with the third assertion put forward by the United States,
viz., the assertion that the CWB's legal structure and mandate, together with the privileges granted to

193 Canada also argues that the United States is incorrect in suggesting that the CWB has a mandate to
maximize sales at all costs.

194 United States second oral statement, paras. 6-7 and 11-13; United States second written
submission, paras. 3 and 8; United States' reply to Panel question No. 2(e). See also para. 6.25 above.
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it, create an incentive for the CWB to discriminate between markets by making some of itssalesin a
"non-commercial" manner. For the purposes of this analysis, the Panel will assume that the first'*®
and second"*® assertions by the United States have been established.

6.122 Under the rubric "legal structure of the CWB", the United States has discussed essentially two
elements. One is the governance structure of the CWB. The CWB is currently governed by a 15
person Board of Directors. Ten of the Board's directors are elected by Western Canadian producers of
wheat and barley, the remaining five, including the president, are appointed by Canada's Governor in
Council, i.e., by the Government of Canada®’ With the exception of the president, directors hold
office for a maximum term of four years, and may serve up to three terms™®® Thus, the CWB is
controlled by the producers whose grain the CWB markets.'*® The other structural element referred to
by the United States is the uncontested fact that the Government of Canada does not control, or
interfere in, the day-to-day operations of the CWB

6.123 In our view, the two aforementioned elements of the lega structure of the CWB, together

with the CWB's privileges, do not establish that the CWB has an incentive to make sales based on
considerations which are not exclusively "commercia” n the sense we ascribe to that term in the
context of Article XVII:1(b). As we have noted, the majority of the directors who serve on the
CWB's Board are elected by Western Canadian wheat and barley producers and must be re-elected by
those producers if they wish to serve for more than one term of office. The United States itself infers
from the CWB's governance structure that the CWB's Board has "a strong incentive to satisfy the
greatest number of producers’.” The Board satisfies producers by ensuring that their financial

returns from the CWB's sales of their wheat or barley are maximized. The mission the CWB's Board
has given the CWB confirms this point: the CWB isto "marketl...] quality products and servicesin
order to maximize returns to western Canadian grain producers’.“®> Moreover, the CWB Act requires
that, in the exercise of their responsibilities, directors and officers of the CWB "act honestly and in
good faith with a view to the best interests of the [CWB]".** For these reasons, we are not persuaded
that the CWB has an incentive, because of its "legal structure”, to make its wheat sales on the basis of
considerations other than price, quality, availability, marketability, etc.**

195 See para. 6.110 above.

196 See para. 6.111 above.

197 section 3.02(1) of the CWB Act; Canada's reply to Panel question No. 36.

198 section 3.02(2) of the CWB Act.

199 |t appears that, at present, the majority of Board directors are themselves grain producers. Canada's
first written submission, para. 48; Exhibit CDA-42.

200 pyrsyant to Section 18(1) of the CWB Act, Canada's Governor in Council may, by order, direct the
CWB with respect to the manner in which any of its operations, powers and duties are to be conducted,
exercised or performed. Canada has noted that it could and would use Section 18 to direct the actions of the
CWB if it were to come to its attention that the CWB was acting in a manner inconsistent with Canada's
obligations under Article XVII:1. Canadas second written submission, para. 77; Canadas first written
submission, para. 118.

201 Ynited States first written submission, para. 84.

202 Eyhibits CDA-7; CDA-43B, p.1 and 8; CDA-43C, inside front cover.

203 gection 3.12(1)(a) of the CWB Act.

204 \We note that the United States has submitted a 1998 article from an academic journal (Exhibit US
22), which suggests that the CWB may in the past have overdelivered wheat protein to its customers. The
article argues that such behaviour results in higher marketing costs for Western Canadian grain producers, but
"presumably” generates political support for the CWB from its customers. Exhibit US22, pp. 314, 318-319.
For the reason indicated below at para. 6.139-6.140, we do not consider that Exhibit US-22 is properly before
us. Even disregarding this, we note that the article does not explain how the specified behaviour would generate
political support. Moreover, the data relied on to support the conclusion that the CWB may in the past have
overdelivered wheat protein in a manner which was contrary to the interests of Western Canadian wheat
producers, appears to be limited to the 1984-1994 period. However, in 1998, the CWB's governance structure
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6.124 As we see it, the non-interference by the Government of Canada in the CWB's sdes
operations reinforces rather than weakens this conclusion. In view of the CWB's current governance
structure, which gives Western Canadian producers control over the CWB, the fact that the
Government of Canada does not supervise the CWB's sales operations makes it more rather than less
likely that the CWB markets wheat solely in accordance with the commercia interests of the
producers whose marketing agent it is.%

6.125 Turning to the "lega mandate"' of the CWB, we note that Section 5 of the CWB Act provides
that the CWB "is incorporated with the object of marketing in an orderly manner, in interprovincial
and export trade, grain grown in Canada'. Section 5 of the CWB Act must be read together with
Section 7(1) of the same Act, which deals with "pricing”. Section 7(1) stipulates that "[s]ubject to the
regulations, the [CWB] shall sell and dispose of grain acquired by it pursuant to its operations under
this Act for such prices as it considers reasonable with the object of promoting the sale of grain
produced in Canada in world markets'.

6.126 Thus, the object, or mandate, of the CWB is to market, or promote the sale of, Western

Canadian wheat in world markets. We note that the CWB is to market wheat "in an orderly manner".
In this regard, a research report by the United States Department of Agriculture (the "USDA")

submitted to us by Canada states that "[m]any produce buyers emphasise the importance of working
with a reliable, consistent supplier" and that suppliers can, therefore, enhance their competitive
position if they can achieve "a more orderly flow" of their agricultural product to the market and thus
build relationships with buyers®® This suggests to us that, in the case of agricultural products,

making sales in an orderly manner is not inconsistent with making sales solely in accordance with
"commercia considerations’ as we understand that term.

6.127 Similarly, we consider that the object of "promoting the sal€" of Western Canadian wheat in
world markets is an object which almost by definition is commercia in nature®®” Therefore, we do
not think that this object, per se, could be said to require or encourage the CWB to make sales which
are not based on commercia considerations. At any rate, in view of the legal structure of the CWB,
we see no reason for assuming that the CWB is driven to maximize saes "at al cost", that is to say,
without regard for the returns to Western Canadian producers®®® Also, Canada has confirmed in this
respect that the CWB can defer sales if doing so would maximize returns to producers®® Finaly,

was reformed, and the CWB was transformed from a Canadian Crown Corporation into the producer-run, mixed
corporation that it istoday. In view of this major structural reform, we do not consider that we could justifiably
draw inferences from the alleged behaviour of the CWB under its former governance structure as to its
behaviour under the current governance structure.

205 A's a separate matter, we note that the United States has highlighted the presence in the CWB Act of
a clause (Section 61.1) which reguires the CWB to comply with certain North American Free Trade Agreement
("NAFTA") provisions and the absence of a similar "WTO clause". United States' first written submission,
para. 66. We do not think that the absence of a"WTO clause", or similar regulatory control, is evidence that the
Government of Canada did not intend for the CWB to comply with the principles of subparagraphs (a) and (b)
of Article XVII:1. Canada has explained in this regard that the "NAFTA clause" was included in the CWB Act
in view of the specific wording of the relevant NAFTA provisions, which require Canada to take action to
"ensure, through regulatory control, administrative supervision or the application of other measures" that the
CWB complieswith NAFTA requirements. Canada's reply to Panel question No. 40.

206 Exhibit CDA -5, pp. 3 and 15.

207 \We do not see the United States as disagreeing with this proposition. United States' reply to Panel
guestion No. 29.

208 Thisview is supported by a public statement by the CEO of the CWB, which was submitted to us by
the United States. The statement is to the effect that "[t]he objective of the Canadian Wheat Board is to
maximize returns to producers. [...] We intend to market all wheat and barley offered by producers and we will
strive to obtain the best possible value for their grain”. Exhibit US-13, p. 3.

209 Canada's reply to Panel question No. 38; G/STR/IN/4/CAN, p. 9. Canada has pointed out that in
deciding whether or not to defer sales at a particular point in time, the CWB would need to weigh the expected
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there is evidence to suggest that the CWB defers purchases if it considers that no satisfactory returns
could be obtained from the sale of the product concerned.”°

6.128 Pursuant to the pricing "rule" set forth in Section 7(1) of the CWB Act, the CWB must sell
wheat "for such prices as it considers reasonable with the object of promoting the sae of grain
produced in Canada in world markets'. The United States contends that Section 7(1) requires the
CWB to obtain only "reasonable” prices, not profit-maximizing prices or prices which would cover
the replacement value of the wheat sold.?"* The United States appears to deduce from this that the
CWB therefore has an incentive to increase its sales of wheat by selling at prices which may be
"reasonable” in light of the privilegesit enjoys, but which "commercial actors' could not offer.?*?

6.129 Initidly, we recall our view that the fact that an export STE like the CWB might, due to the
privileges it enjoys, sell whesat at lower prices than "commercia actors' could offer would not, in
itself, justify the conclusion that such sales would not be in accordance with commercia
considerations.”** We have also said, however, that if an export STE were to sell into a particular
market at aprice that is lower than the best price available to it in that market, this might indicate that
the STE in question is not charging the lower price for purely commercial reasons.

6.130 Applying these considerations to Section 7(1) of the CWB Act, it is clear that the mere fact
that the CWB is mandated to promote sales of wheat and that the "reasonable pricing” standard may
alow the CWB to do so by selling at prices which "commercial actors' could not offer does not
warrant the conclusion that the CWB has an incertive to make sales which are not in accordance with
commercia considerations.

6.131 We do not understand the United States to argue that Section 7(1) encourages the CWB to sdll
at prices which are lower than the best prices available to it in different markets?** In any event,
based on the information on the record, we are not convinced that Section 7(1) creates such an
incentive. If the CWB were to sell into some markets at prices which are lower than the prices which
these markets would have borne, it would diminish returns to Western Canadian producers. In view
of the fact that the CWB is a producer-controlled marketing agency, it seems unlikely that the CWB
would deliberately make such below-best-price sales®'® In fact, there is evidence on the record to
suggest that, in some cases, the CWB may not be prepared to sdl a al, even at the best price
possible.

benefit of deferring sales against the extra storage fees the CWB would be charged by private grain handlers.
Canada's reply to Panel question No. 38. It isworth noting here, as well, that there is evidence to suggest that
the CWB defers purchases on these grounds.

210 Exhibit CDA -54, p. 5.

211 United States second oral statement, para. 13; United States reply to Panel question No. 28; United
States' first oral statement, para. 14.

212 | pid.

213 See para. 6.101 above.

214 The United States itself has stated that the CWB, in trying to sell the wheat it has purchased, "will
presumably try to obtain the best prices". United States' first written submission, para. 80.

215 |t is worth noting here that the CWB's Board of Directors states in the 2001-2002 CWB Annual
Report that "[w]e use the tools at our disposal — the single-desk, the pool accounts and government guarantees
on credit sales and farmer payments — [...] to ensure that [producers] returns from the marketplace are
maximized". Exhibit CDA-43C, p.1 (emphasis added).

21® Exhibit CDA-54 provides information on CWB acceptance levels for, inter alia, 2002-2003
Series C delivery contracts. It is clear from Exhibit CDA-54 that the CWB did not accept delivery of certain
lower quality Western Canadian wheat offered to it under the 2002-03 Series C delivery contracts because there
was "limited international demand for lower quality wheat at reasonable prices’. Exhibit CDA-54, p. 5
(emphasis added). See also Canada's reply to Panel question No. 38.
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6.132 The United States deduces from Section 7(1) that the CWB's objective is to maximize
revenue rather than profit.”*” According to the United States, this means that the CWB has strong
incentives to act inconsistently with commercial considerations, because even if the CWB tries to get
the best prices, it will not conduct itself like a private grain trader. The United States asserts in this
regard that revenue-maximizing firms will tend to make sales in greater volumes and at lower prices
than would profit-maximizing firms.**®

6.133 It is uncontested that the objective of the CWB in selling wheat is not to make a profit for
itself.?° All the revenue obtained by the CWB from the sale of whesat is pooled and returned to
Western Canadian wheat producers at the end of the crop year, after deduction of the CWB's
marketing costs.** In our view, the mere fact that the CWB does not make a profit for itself does not
support the conclusion that the CWB has an incentive not to make sales solely in accordance with
commercial considerations.”** Aswe have said above, because of its governance structure, the CWB
has an incentive to maximize returns to the producers whose products it markets. Furthermore, even
if the CWB were to make sales in greater volumes and, in some instances, at lower prices than a
profit-maximizing enterprise, this would not necessarily imply that the CWB's sales** would not be
based solely on commercid considerations. As noted above, we are not convinced that Section 7(1)
creates an incentive for the CWB to sdll at prices which are lower than the best prices available to it in
different markets. Indeed, if it were to do S0, it would not maximize sales revenue.

6.134 Also, we see nothing in Article XVI1I:1 to suggest that export STEs like the CWB can only
meet the "commercia considerations’ requirement if their sales operations are structured so as to
maximize profit. Nor do we see anything in the text of Article XVI1:1 which would indicate that the
CWB must conduct itself in the marketplace exactly like privately-held profit-maximizing share-
capital corporations would. Indeed, it is not clear why it should. As Canada has pointed out, there are
privately-organized agricultural marketing cooperatives which are similar in structure to the CWB and
do not maximize profits.”*® Since such privately-organized cooperatives do not enjoy government-
conferred privileges, they must make sales based on purely commercial considerations. For all these
reasons, we do not consider that merely because the CWB may be a revenue-maximizer the CWB has
"strong incentives' to make sales not in accordance with commercia considerations.

6.135 Up to this point, we have examined whether the United States has established based on the
text of the CWB Act, CWB statements, Canada's notification concerning STES, etc. that the CWB's

217 United States first oral statement, para. 14.

218 United States' first written submission, para. 85-86.

219 Canada's first oral statement, para. 9; Canada's comments on the United States' reply to Panel
guestion No. 87.

220 G/STR/N/4/CAN, p. 12 (Exhibit US-1); Canada's first written submission, para. 50.

221 |ndeed, it is important to recall in this context that STEs are not necessarily used only for
commercial purposes, but may also be established or maintained to carry out governmental policies or
programmes. See para. 6.96 above. While the latter type of STE must also make purchases or sales solely in
accordance with commercial considerations, such STEs ordinarily do not purchase or sell for the purpose of
maximizing profit.

222 |t should be recalled here that we are focussing in this case on the CWB's sales of wheat, not its
"purchases"’ of wheat. See footnote 118 above.

223 Canada's first written submission, paras. 150-151 and 158. We also note that the USDA research
report referred to above, which deals with private cooperative pooling operations, states that the main objective
of the sales staff of private agricultural marketing cooperatives is "to maximize the returns to the producer" and
that under the marketing agreements or contracts establishing such private marketing cooperatives, the
cooperative usually "agrees to sell the member's produce for the best price possible and to return payment to the
grower". Exhibit CDA-5, pp. 3 and 4. Thus, the USDA's research report appears to recognize that private
cooperatives do not seek to make a profit for themselves. It is nowhere suggested in the report that this gives
private marketing cooperatives an incentive not to make sales solely on the basis of commercial considerations.
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legal structure and mandate, together with the privileges granted to it, create an incentive for the CWB
to make some of its sales not in accordance with commercial considerations. We have found that the
United States has failed to establish its assertion in those terms. Below, we will examine whether,
notwithstanding our findings up to this point, the United Sates has adduced factual evidence of actua
CWB sales behaviour which supports its assertion.

6.136 We recdl in this regard that the United States has aleged that the CWB gives Western
Canadian wheat producers a deliberate incentive to over-produce high quality wheat by paying price
premiums for such wheat and then sells some of this over-production of high quality wheat in some
markets at a price discount in order "to meet the price competition for lower quality wheat" in those
markets®** According to the United States, such a protein or quality give-away is not in accordance
with commercial considerations because "commercia actors' could not afford to sell high quality
whesat without getting the full replacement value for such wheat.?*

6.137 Concerning the aleged incentive to over-produce high quality wheat, the United States has
submitted evidence which suggests that, on average, Western Canadian production of high quality
wheat has exceeded the demand which has been willing to pay a commercial premium for it.?*® The
evidence in question, a 1999 joint study by the Manitoba Rural Adaptation Council Inc. and the CWB
on the market competitiveness of Western Canadian wheat, does not indicate whether the abundant
supply of high quality wheat in the past was the result of incentives provided by the CWB. The study
does note, however, that "the need to be able to service high-quality wheat customers in years of poor-
quality production is an important marketing consideration".“*” Thus, it would seem that even if the
CWB were encouraging over-production of high-quality wheat by offering price premiums, this may
well be in accordance with commercial considerations.

6.138 Concerning the aleged CWB practice of selling high-quality wheat in some markets at a
discounted price in order to meet the price competition for lower quality wheat in those markets and
thus giving away quality, we think that such a sales practice could be viewed as not reflecting
commercial considerations if it involved foregoing reasonably available opportunities to sell high
quality wheat at premium prices and if it involved sdlling high quality wheat at prices which are lower
than would be necessary to meet the price competition for lower quality wheat. The evidence the
United States relies on to support this alegation consists of a 1998 academic article on the CWB
(hereafter the "1998 article") and a 1996 brief submitted by the CWB to the Western Grain Marketing
Panel (hereafter the 1996 brief"). We address these two elementsin turn.

6.139 Inrelation to the 1998 article, we note, as a preliminary matter, that Canada objects to the
Panel considering this article on the grounds that it was introduced in contravention of the provisions
of paragraph 12 of the July Panel's Working Procedures. Pursuant to paragraph 12 of the July Pandl's
Working Procedures, the United States was to have submitted all factua evidence to the Panel no later
than during the Pandl's first substantive meeting with the parties, except with respect to evidence
necessary for purposes of rebuttals, answers to questions or comments on answers provided by the
other party or the third parties.®®® The 1998 article, which contains factual information regarding the

224 United States' second oral statement, paras. 9-10; United States second written submission, paras.
12-14.

225 United States' second oral statement, para. 11.

226 Exhibit US-15, p. ix.

227 1bid., pp. v and ix.

228 Para, 12 reads:

Parties shall submit all factual evidence to the Panel no later than during the first substantive

meeting, except with respect to evidence necessary for purposes of rebuttals, answers to

guestions or comments on answers provided by others. Exceptions to this procedure will be

granted upon a showing of good cause. In such cases, the other party shall be accorded a

period of time for comment, as appropriate.
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alleged CWB practice of protein or qudity give-away, was submitted as an attachment to the
United States' second written submission, that is to say, after the Panel's first substantive meeting with
the parties. Until the second written submission, the United States never referred to the aleged
practice of protein or quaity give-away. In its defence, the United States argues that it referred to the
dleged protein or quality give-away to "further explain® statements made in its first written
submission regarding Canadas excess production of high quality wheat and to "rebut” Canada's
dlegations in its first written submission that the United States had adduced no evidence of non-
commercia behaviour because none exists.**

6.140 The United States had an opportunity in itsfirst oral statement to "rebut” alegations made by
Canadain its first written submission, including by introducing new factua evidence. Also, while the
United States was free to "further explain” its earlier statements in its second written submission, it
should have submitted all factua information supporting these earlier statements during or before the
Pand's first substantive meeting. It should aso be noted that the United States did not indicate that
the 1998 article was not accessible to it by the date of the first substantive meeting, nor did the
United States otherwise try to show "good cause"*° for the late submission of new factual evidence.
For all these reasons, we agree with Canada that the 1998 article is not properly before us.

6.141 In any event, even if we were to consider that the article in question is properly before us, it
would, in our view, be of little evidentiary value. The article does not establish alink between excess
production of high quality wheat and the aleged CWB practice of overdelivering protein or quality.
Moreover, the article alleges the existence of a CWB practice of overdelivering protein based on data
that apparently covers the 1984-1994 time period. In other words, the article purports to describe the
CWB's sales behaviour during a period when the CWB had alegal structure which was very different
from its present structure, which was adopted in 1998.%°" This difference is important because the
article suggests that the aleged CWB practice of overddivering protein was not in the best
commercia interests of Western Canadian wheat producers, but served the political interests of the
CWB itsalf.?®* We do not consider that the statements made in the 1998 article regarding the
behaviour and incentives of the CWB under its previous legal structure assigt the United States in
demonstrating that under the CWB's current legal structure, which gives Western Canadian producers
control over the CWB, the CWB has an incentive to use its privileges to make sales which are not
solely in accordance with commercial considerations and which do not maximize returns to Western
Canadian whesat producers®®

6.142 Asnoted above, the other evidentiary element referred to by the United States is a 1996 brief
submitted by the CWB to the Western Grain Marketing Panel on the role of the CWB in the Western

229 United States comments on Canada's second oral statement, para. 6.

230 para. 12 of the July Panel's Working Procedures.

231 gee footnote 204 above.

22 Exhibit US-22, pp. 314, 318-3109.

233 |t should also be noted that the allegation made in the 1998 article of protein overdelivery by the
CWB is based essentially on CWB wheat sales to Japan during the 1984-1994 time period. However, it is not
clear from the article whether the CWB could in fact have sold the relevant wheat in Japan at higher prices. Nor
is it clear from the article whether the CWB could have sold the wheat in question at higher prices in other
markets. The article statesin thisregard that:

There is a high degree of substitutability among wheats from various exporters and this means

the CWB is essentially a price taker in the wheat market. This is reinforced by the fact that

75% to 80% of the wheat is imported by developing countries, whose main consideration is

price. Essentialy, only Japan, the United Kingdom and the United States are quality markets,

willing to pay for product differentiation and high protein in wheat. (Exhibit US-22, p. 316

(footnote omitted).)
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Canadian grain marketing system.*** The United States considers that this brief supportsits view that
the CWB is selling high quality wheat at alow quality wheat price and confirms that the CWB gives
away quality inits sales. Specifically, the issue here is whether one particular paragraph of the 1996
brief may be understood as suggesting that the CWB might in the past have sold al or most No. 2
Canada Western Red Spring ("CWRS") 13.5 per cent protein wheat at lower prices than the prices at
which al No. 3 CWRS whesat (a whesat of lower quality than No. 2 CWRS 13.5) was sold.**®

6.143 The main purpose of the paragraph in question is to explain why the CWB pooling system is
not based on the averaging of CWB sales prices for a given type, class and grade of wheat. The
paragraph gives the example of No. 2 CWRS 13.5 to illustrate why averaging would be problematic.
However, the paragraph in question does not state that the CWB actually sold No. 2 CWRS 135 at a
price below the price for No. 3 CWRS.**® Also, it is not dear from the paragraph at issue whether,
independently of the example of No. 2 CWRS 13.5, the type of pricing practice referred to has a basis
in fact or whether it is hypothetical. Therefore, we do not agree with the United States that the
relevant paragraph admits of the inference that the CWB does, in fact, engage in such "pricing

schemes' %’

6.144 In any event, the paragraph gives no explanation as to why the CWB would choose to engage
in such practices. The United States suggests that such practices would be intended to increase the
CWB's sdes and market share, and to preclude other competitors from competing in the relevant
markets. According to the United States, the CWB's competitors could not sell high quality wheat at
the price for low quality wheat without incurring aloss*® Even if the United States suggestion was
correct, it would not establish that such pricing practices would not be in accordance with commercial
considerations. Indeed, the United States itself contends that the CWB would engage in such
practices for commercia reasons, namely, to increase the CWB's market share or to deter its
competitors from contesting particular markets. Therefore, and in the absence of more detailed

234 \We note that the United States relies on a particular paragraph of this brief, parts of which it quoted
in a footnote to the United States' second written submission. United States second written submission,
footnote 15. In that footnote, the United States referred the Panel to the correct page number of the brief in
question as well as to Exhibit US-12. Exhibit US-12 contains excerpts of the brief in question, but not the page
containing the aforementioned paragraph. We note that Canada did not object to the Panel considering the
paragraph in question. For this reason, and in the light of the fact that it is unclear whether the United States
was under theimpression that it had already submitted the relevant paragraph to the Panel as part of Exhibit US
12, we take the paragraph in question into consideration.

235 The relevant paragraph reads as follows:

Pooling is sometimes mistakenly thought of as the (weighted) averaging of CWB sales prices

for a given type, class, and grade of grain over a given crop year. If this was what pooling

really was, somebody who had delivered No. 2 CWRS 13.5 per cent protein wheat during

1994-95 would have ended up receiving the weighted average of all sales of No. 2 CWRS

13.5 per cent protein wheat during that year. The problem with that type of system would be

that all or most of the No. 2 CWRS 13.5 might have been sold at lower prices than the prices

at which al the No. 3 CWRS wheat was sold. The result of this would be that the average

return for No. 3 CWRS wheat would be higher than that for No. 2 CWRS 13.5 wheat, even

though No. 2 CWRS 13.5 was worth more in the market than No. 3 CWRS at all times

throughout that year. That would obviously not be a proper market relationship between

those two grades of wheat. (Exhibit US-24, p. 15 (emphasisin original))

3% Indeed, the paragraph is cast in hypothetical terms, as is clear from the phrase "all or most of the
No. 2 CWRS 13.5 might have been sold at lower prices than the prices at which al the No. 3 CWRS wheat was
sold" (emphasis added).

27 United States' reply to Panel question No. 90.

238 | pid.
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information, there is no basis upon which we could conclude that the pricing practices at issue, if
adopted by the CWB, would necessarily be inconsistent with commercial considerations.**

6.145 In light of the foregoing, we do not consider that the CWB's 1996 brief to the Western Grain
Marketing Panel assists the United States in establishing that the CWB has an incentive, due to its
mandate and privileges, to make sales which are not based on commercia considerations.

6.146 In summary, for the reasons set out above®*, we are not persuaded that the CWB's legal
structure and mandate, together with the privileges enjoyed by the CWB, create an incentive for the
CWB to make sales which are not solely in accordance with commercial considerations. The factual
evidence adduced by the United States regarding actual CWB sales behaviour does not prove
otherwise.

6.147 Since it has not been demonstrated that the CWB has an incentive to make sales based on
considerations which are not commercial in nature, there is no basis for concluding that the CWB has
an incentive to discriminate between markets by selling in some markets (or not selling in some
markets) on the basis of considerations which are not solely commercial in nature. At any rate, we
see nothing in the lega structure of the CWB, its mandate, or its privileges which would create an
incentive for the CWB to discriminate between markets for reasons which are not commercial. Nor
have we seen any evidence of such sales behaviour by the CWB.2**

6.148 We therefore conclude that the United States has failed to establish its third assertion, to the
effect that the CWB's lega structure and mandate, together with the privileges granted to it, create an
incentive for the CWB to discriminate between markets by making some of its saes not solely in
accordance with commercial considerations.

6.149 Aswe have said, for the United States claim that the CWB Export Regime necessarily results
in nonconforming CWB export sales to be successful, the United States must establish each of its
four assertions. Since the United States has failed to establish one of the four assertions, we reach the
further and consequential conclusion that the United States has not demonstrated that the CWB

Export Regime necessarily results in CWB export sales which are not solely in accordance with

commercial considerations (and, hence, inconsistent with the principle of the first clause of
subparagraph (b) of Article XVII:1) and which are inconsistent with the general principles of non-
discriminatory treatment prescribed in the GATT 1994 for governmental measures affecting exports
by private traders (and, hence, inconsistent with the principle of subparagraph (a) of Article XVI1I:1).

239 We note in this regard tha